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A bstract
This thesis has been inspired by the current attempts to formally link international
labor and trade systems. It explores the relationship that exists between these systems and
how it has been affected by the globalization of economy and legalization of global
affairs. The major focus of this study is to show the tensions that accompany the attempts
to bring international labor and trade systems into closer cooperation. Especially the
divisions between the developed and developing countries are examined. It is shown that
developing countries traditionally oppose labor and trade linkages fearing that they could
loose their comparative advantage in providing cheaper labor cost.
This study shows that even though trade and labor systems developed separately
within the structures of the International Labor Organization (ILO) and World Trade
Organization (WTO), they share many similar goals and objectives. These linkages have
been facilitated by the globalization and legalization of economic affairs, especially by
the creation o f the WTO and inclusion of General Agreement on Trade in Services
(GATS) into its system. Trade in services referring to the ‘movement of natural persons’
as a mode o f services supply has established a direct connection between labor and trade
systems. Consequently, the discussion has arisen whether the trade and labor linkages
should be also legally recognized either in the WTO or in the ILO.
This study looks at these issues from the liberal perspective. It provides a
comprehensive analysis o f the trade and labor systems exploring their structures, major
objectives and principles. It looks at the documents, reports and conference materials to
find the provisions and stances that regard the linkages between labor and trade. Also, an
overview of relevant literature is offered to show major concepts there presented.
In sum this study shows that it is theoretically possible and beneficial to introduce
labor and trade cooperation. Hence, one can expect that the issue of labor and trade
linkages will remain important on the international agenda. However, a formal linkage
between these systems is rather unlikely in the near future, especially given the
differences between the developed and developing countries.
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2
After the Second World War international labor and international trade systems
developed as separate disciplines. The division between international labor law and
international trade law has been generally associated with their distinct origins. Labor
law, being a part of the human rights system has been traditionally seen as designed to
serve individuals in their struggles against the power of the state. It promotes and
safeguards the rights of individuals in regard to relationships in the work environment by
obligating states to set regulations ensuring the observance of workers rights and labor
standards. On the other hand, international trade law, which is based on the ideas of
liberal economy, has been typically perceived as a tool to increase the economic wealth
of states. Its objectives do not adhere to the rights of individuals, but to the rights of states
in their dealings regarding trade.
Accordingly, international labor and trade systems have developed independently
from each other within two different structures, the International Labor Organization
(ILO) and the General Agreement on Trade and Tariffs (GATT) that in the 1995 gave
birth to the World Trade Organization (WTO). The emergence of the WTO has been a
sign o f the globalization of economy and changes in international affairs.1 It also has
changed the perception of the distinction between labor issues and the trade agenda and
has brought back the idea of labor and trade being intertwined.
This idea had already been introduced in the immediate post-war period by the
labor-related provisions of the Havana Charter, which was designed as a framework for
the International Trade Organization (ITO). With the failure of the Havana Charter to be

1 Economic globalization, as defined by Macklem, is “the strengthening o f international economic
interdependence associated with enhanced technological, commercial, and financial integration o f national
economies.” Patrick Macklem, “Labor Law beyond Borders,” Journal o f International Economic Law 3,
no. 1 (2000): 611.
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ratified the ITO never become a functional part of international trade system. Instead, the
less formalized General Agreement on Tariffs and Trade (GATT) has become the basis
for international trade affairs. Labor issues have not been included in GATT provisions.
The WTO that developed from GATT does not resemble the post-war ITO, though it has
introduced the issues of labor anew to the trade agenda. The interest with labor has been
introduced not by labor-related provisions such as the ones in Havana Charter, but
through inclusion of trade in services into the scope of trade system
Also in other matters, the newly emerged WTO system has not simply
reintroduced the provisions of the Havana Charter. In fact, the creation of the WTO was
part o f a recent trend towards legalization of global affairs.2 Legalization is defined in the
literature along three dimensions, namely “the degree to which rules are obligatory, the
precision of those rules, and the delegation of some functions of interpretation,
monitoring, and implementation to a third party.”3 Accordingly, the WTO is perceived as
a highly legalized institution characterized by precise rules that bind states through law
and an elaborate mechanism for dispute settlement. Moreover, the WTO delegates broad
authority to a neutral body (Panels and the Appellate Body) to govern the dispute
settlement process, and possibly take part in the rule making by establishing judicial
precedents. Consequently, the WTO enjoys many benefits associated with legalization, in
particular, increased effectiveness of international cooperation introduced by a precise set
of rules, and their enhanced enforcement within the dispute settlement system.4 This

2 Kenneth .W. Abbott and Duncan Snidal, “Hard and Soft Law in Global Governance,” International
Organization 54, no. 3 (2000): 426.
3 Judith Goldstein et.al., “Legalization and World Politics,” International Organization 54, no. 3 (2000):
387.
4 As it is noted in the article by Judith Goldstein et.al. ’’International cooperation is difficult. Actors rely on
focal points, not only for the distribution o f gains from cooperation but also for models o f organization to
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enforcement is facilitated also by the fact that in the current era when the ‘rule of law’ is
an important aspect of domestic and international governance, “legal obligations are
perceived as having particular legitimacy” and hence, any legalized structure will enjoy
greater capacity to induce compliance.5 Additionally, legalization deems to meet the
objectives of a wide range of international actors, including the governments of both
weak and powerful states.6
With a globalized economy, expansion of international trade exchange and ever
more countries aspiring to participate in the global trade system, the evolution of GATT
into a legalized structure has been a beneficial development that made it possible to
expand the trade system in many dimensions. Almost instantly, it encouraged more
countries to become a member of the trade system.7 Also, it provided for introduction of
trade activities other than trade in goods, into the multilateral trade structure. One of the
major developments in the trade system has been the inclusion of an agreement on trade
in services into the WTO.

assure joint gains. Whatever the reasons for success, success may well become associated with legalized
forms. Goldstein et.al., 399. Also see: Abbot and Snidal, 427.
5 Abbott and Snidal, 428
6 For example Lanoszka argues “for weak States legal treaties reinforce the ability to survive as
independent polities, providing them with strong incentives to take rules seriously. On the other hand, the
powerful States also have valid reasons to consent to the principles o f legal order. The major State actors o f
the international system have a disproportionate stake in maintaining stability o f the world order. The
Persistence o f the peaceful international system is the best guarantee o f their continuing influence. Anna
Lanoszka, “The World Trade Organization Accession Process- Negotiating Participation in Globalizing
Economy,” Journal o f World Trade 35, no. 4, (2001): 577-578. Moreover, as Abbott and Snidal see it:
“Legal commitments can speak to private parties abroad as well as at home. As Frederick Abbott notes in
this issue, the Mexican government sought to legalize the North American Free Trade Agreement
(NAFTA) in part to increase the credibility o f its increasingly liberal economic policies in the eyes o f
foreign investors. Reversing longstanding national policy, it even accepted significant international
delegation, allowing investors from NAFTA countries to take disputes to binding arbitration. In domestic
societies, legal commitments are credible because aggrieved parties.” Abbot and Snidal, 426.
7 Original GATT was signed by 23 Contracting Parties and 117 countries were involved in establishing the
WTO. Lanoszka, 576.
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It was the introduction of services-related issues into the WTO system that
provoked a far-reaching change in the perception of the distinctiveness of trade and labor.
With services directly involving the labor of service providers, the door has been opened
to discussion on whether linkages between labor and the trade system should be formally
recognized, and what impact these linkages could have. As labor issues have not been
formally addressed in the trade system, a question has arisen whether these linkages
should be reflected in the legal arrangements of the WTO. Particularly, the idea of
reference to labor standards in WTO rules became a highly discussed and contested issue.
The problems with introducing labor standards into the trade system and
establishing a formal relationship between international labor and trade have been
multidimensional. The structural issues involved a much weaker level of legalization of
the labor system associated with lack of effectiveness of the ILO system. Judged against
the WTO, ILO’s system has been presenting itself as flawed due to the fact that the ILO’s
rules, in theory binding as a part of international law, have in practice been very limited.
This limitation can be described as twofold. Firstly, ILO’s members have the right to
specify which conventions they will sign and which ones they will disregard. As a result,
many of the conventions enjoy low ratification rates. Secondly, the ILO lacks an
enforcement system, which would discipline the states to live up to the obligations to
which they have committed themselves by signing the conventions. In consequence,
'

many countries do not comply with the rules they have first accepted.

Q

This lack of

efficiency is especially evident when compared to the system of the WTO that not only

8 Steve Chamowitz, Trade Law and Global Governance (London: Cameron, 2002) 243-244.
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relies on the principle o f “single undertaking”9 but also ensures compliance with its rules
through an elaborate dispute settlement system that engages judicial m easures.10
Another barrier in advancing formal cooperation between international labor and
trade systems has been embedded in the countries’ attitudes towards such undertaking.
Particularly, developing countries have been expressing their negative attitudes towards
introducing labor standards into the trade system or trade-related measures to safeguard
the compliance with labor standards.11 This long-established negative assessment is
mostly caused by developing countries’ fear of losing their comparative advantage in
providing cheaper labor cost and, as a result, the failure to attract foreign investors. At the
same time, however, very recently a new dynamic has been introduced into the
developing countries’ agenda regarding labor standards that brings a positive
development for advancing the argument in favor of increased cooperation between labor
and trade. This dynamic involves a new perception among the developing countries that
engaging in the “race to the bottom” by lowering labor standards and engaging in “social
dumping” 12 to attract foreign investors may have effects opposite to those expected. In
fact, it may deteriorate economies of these countries by allowing foreign companies to
11

feed on low wages and poor working conditions.

9 The WTO follows the “single undertaking” approach, according to which WTO Members are required to
be signatories to the agreements that the WTO administers, the co called Multilateral Trade Agreements.
10 Bernard M. Hoekman and Michel Kostecki, The Political Economy o f the World Trading System: The
WTO and Beyond (Oxford: Oxford University Press, 2001), 74-100. Also: Lanoszka, 576
11 Chamowitz, 287- 288.
12 “Undervaluation occurs when a firm pays workers less than another firma whose workers possess
comparable skills and productivity.” And “Social dumping refers to costs that are for their part depressed
below a ‘natural’ level by means o f ‘social oppression’ facilitating ‘unfair’ pricing strategies against
foreign competitors.” Macklem, 623-624.
13 At the same time arguments are made that “despite a few notable cases, transnational corporations do not
often close down on account o f low labor cost considerations alone, production facilities in one country to
reestablish them in another country... Broader and more important macroeconomic and cyclical factors
technological change, labor market inflexibilities are the principal influences on the growth and distribution
o f employment.” The UNCTAD World Investment Report cited in: Maklem, 624. Consequently, as
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This emerging perception may present hope for advancing the ideas of many
researchers that advocate closer labor and trade relations. It may also limit the tensions
between the governments when disputing this issue and, as a result, provide a basis for
introducing ideas for such cooperation on the trade and labor agenda. At this point,
however, they are just an indication of possible change.
In the view of changing patterns and ideas about international labor and trade and
their relationship, the study will show that in the situation of a more globalized economy
the linkages between the labor and trade have become more vocal. At the same time, the
study will demonstrate that these linkages have been embedded in both labor and trade
systems since their origins. Hence, the recent discussion over linkages between labor and
trade system does not introduce a new concept but rather rediscovers the relationship
between labor and trade system in the circumstances of global economy. When
addressing this relationship, a special attention will be given to the introduction of trade
in services into the multilateral trade system and hence the direct introduction of the issue
of labor of service providers into the trade considerations.
At the same time, the major focus and aim of this study is to show the tensions
that have been accompanying the attempts to bring labor and trade systems into closer
cooperation. Hence, this study will specifically underline the developing and developed
countries’ positions on this issue, emphasizing that there is still very limited political will
to introduce labor standards into the realm of trade or to introduce economic measures
into the labor system. At the same time, the trend to legalization of global affairs

Maklem argues that lower standards may also affect negatively productivity o f workers and lower
attractiveness o f investment in some o f the developing countries. At the same time according to him
“observance o f core labor standards may raise productivity, encourage investment, and enhance domestic
acceptance o f trade liberalization initiatives.” Maklem, 625.
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accompanied by the changing nature of the global economy may in consequence increase
countries’ willingness to formally link labor and the trade systems.
Accordingly, the study will follow the assumptions of the liberal paradigm when
looking at international economic and labor affairs. It will look at how changes in
systems o f labor and trade have corresponded with the demands of the changing nature of
international affairs. Remarkably, this nature has withstood the dark picture drawn by
realists who have seen the world as an anarchic place where international politics is
shaped exclusively by nation states driven by self-interest and employing self-help to
ensure their survival. Consequently, the study will oppose the notion that, as realists
argue, all states acting rationally follow the same rules to protect their security and all use
every possible means to gain the most military power and influence in relation to other
states. In this context, realists see the accumulation of military power as most desirable,
and the exclusive means by which to prevent outbreak of war by ensuring balance-of power. As Henry Kissinger put it; “In the end, peace can be achieved only by hegemony
(the leadership of one power) or by balance of power. There is no other way.”14
Nonetheless, while the quest for power and influence is evident in international
affairs, there is a great deal of evidence that international conflicts may be resolved by
other than military means. For example, one o f the major conflicts on the international
arena namely the Cold War has ended peacefully. As Kegley and Wittkopf point out in
their analysis of the results of research of political scientists such as Holsti, Joyner, and
Barkun:
The historical record demonstrates that states have regularly resolved their
differences through legal procedures.... More impressively sixty-eight of
14 Cited in: Charles Krauthemmer “Peacekeeping is for Champs,” Saturday Night Magazine, November
1995, 73.
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ninety-seven conflicts were peacefully resolved. In other words, since
World War I states have been able to resolve their differences 70 percent
o f the time by using pacific settlement procedures.15
This remarkable statement introduces the importance that has been given to legalization
of various kinds o f global affairs, i.e. economic and labor affairs.
Moreover, other realist assumptions regarding the international realm have
become more and more inadequate in the globalizing world. States are not any more the
only relevant actors in the international arena. The number of intergovernmental and non
governmental international organizations increases steadily and they often bring with
them a great deal of political power. The WTO and the ILO represent examples of such
organizations created by states to govern international affairs. In addition, other non
governmental actors such as multinational companies or transnational banks have a
considerable impact on the nature of the international system. This trend exemplifies that
in the era o f globalization many other issues concerning economy, environment,
underdevelopment, poverty or global diseases are as much relevant as the acquisition of
military power.
These issues cannot be resolved by military means and require cooperation and
coordination to be managed and resolved. Most importantly, states come to recognize that
such a need exists and that in the ever more interdependent world, as Kofi Annan put it,
“a new broader definition of national interest is needed in the new century, which would
induce states to find greater unity in the pursuit of common goals and values. In the

15 Charles W. Kegley, Jr. and Eugene R. Wittkopf, World Politics: Trend and Transition, (Belmont, USA:
Wadsworth Group 2001), 605.
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context o f many of the matters facing humanity today, the collective interest is the
national interest.”16
Certainly, with global affairs being more and more complex and intertwined the
call for legalization of global affairs is being heard more often and is also being put into
action. Hence, rules are needed to shape expectations, reduce uncertainty and enhance
predictability of the international system.17 In this context, this study will show that
international labor and trade systems present important evidence for states to collectively
pursue their interests through cooperation and coordination of their actions and their
domestic policies especially with regard to economic and social issues. In addition, it
will be shown that even though differences between the states exist they regard a wide
array of issues and can be solved by other than military means. Particularly, the evolution
of the trade system has revealed the potential that multilateral cooperation has in shaping
international affairs. Starting from very basic principles for cooperation included in
GATT, the system has developed towards a more legalized structure of the WTO. 18 The

16 Cited in: Kegley and Wittkopf, 603. Also, the UN message to International Chamber o f Commerce at the
Bangladesh Conference on “Global Economic Governance and Challenges o f Multilateralism” in Dhaka on
January 17 2004 states “Many people have come to see the dominant threats to peace and security as
terrorism and weapons o f mass destruction. They worry that the international architecture is not up to
meeting them. But for many other people, especially in poor countries, the threats that really destabilize
lives are quite different: civil wars fought with conventional, even low-tech, weapons; poverty, AIDS and
environmental degradation; and a trading system that seems to deny them a fair chance to compete. They
worry that these issues are being neglected, despite promises made at world conferences. These challenges
and threats are closely linked. A world not advancing towards the Millennium Development Goals will not
be a world at peace. And a world awash in violence and conflict will have little chance o f achieving the
goals. But if the common ground we used to stand on no longer seems solid, we must seek new common
ground for our collective efforts. And we need to consider whether the United Nations itself is well-suited
to the challenges ahead.” UN, Message to International Chamber o f Commerce at the Bangladesh
Conference on “Global Economic Governance and Challenges o f Multilateralism,” Dhaka, 17/01/2004,
available at: <http://www.iccwbo.org/home/news_archives/2004/iccdhaka 2004.pdf> (26/01/2004).
17 Kegley and Wittkopf, 605.
18 “What is the system that we want? What is the underlying policy basis? I suggest that the underlying
policy basis is the rules-oriented system. This is controversial and has been controversial within the GATT
while the GATT has existed. ... However, what we see in the last 15 years is a fairly steady march towards
a greater rules-oriented system in the GATT.” John H. Jackson,” Restructuring the GATT System,” in
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major reasons for greater legalization of trade affairs are that they have their roots in the
increasingly interconnected trade markets and complicated nature of global trade affairs
that through the years have included issues such as trade in services, and intellectual
property and have been recently linked to the issues of labor or environmental standards.
These issues no longer regard only the internal realm of states affairs but transcend
borders making cooperation an inevitable means to resolve problems associated with
them .19
Before the introduction of the WTO John H. Jackson presented a rule-oriented
system to govern international cooperation as an evolutionary necessity, which at the end
presents many considerable advantages. He stated:
To a large degree, the history o f civilization may be described as a gradual
evolution from power-oriented approach, in the state of nature, towards a
rule oriented approach. ... In the international affairs, a strong argument
can be made that to a certain extent this same evolution must occur, even
though currently it has not progressed very far.... Nevertheless, a
particularly strong argument exists for pursuing gradually and consistently
the progress o f international economic affairs through a rule-oriented
approach- less reliance on raw power and the temptation to exercise it or
flex one’s muscles which can get out o f hand; a fairer break for the smaller
countries, or at least the perception of greater fairness, the development of
agreed procedures to achieve necessary compromises; in economic affairs
there are additional reasons.20
Also, Jackson indicated that economic affairs should become more rule-oriented as they
affect, more than any other international affairs, the lives of individuals. He argued:
“Particularly, as the world becomes more and more economically interdependent, more

Trade Policy in the 1990s: Proceedings o f the Conference held at the University o f Ottawa, ed. Murray G.
Smith and Debra P. Steger (Ottawa: Centre for Trade Policy and Law, 1994), 26.
19 Robert Z. Lawrence, “Regionalism, Multilateralism and Integration,” in Trade Rules in the Making:
Challenges in Regional and Multilateral Negotiations, ed. Miguel Rodriguez Mendoza, Patrick Low,
Barbara Kotschwar, (Washington D.C.: Organization o f American States, Brookings Institution Press,
1999).
20John H. Jackson, Restructuring the GATT System, (New York The Royal Institute o f International Affairs,
Council o f Foreign Relations Press, 1990), 53.
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and more private citizens find their jobs, their businesses, their quality of life affected, if
not controlled by forces from outside their country’s boundaries.”21 These forces not only
include governments o f other states or their agencies, they also include private
undertakings such as multinational companies.22 In the era when, as Macklem sees it
“corporations appear to exist beyond the reach of sovereign power,”23 citizens’ needs
have to be included in the process of decision-making not only on domestic but also, even
if indirectly, on the international level. This adds considerably to the complexity of global
affairs. Hence, no other way exists but to clearly lay out rules for such incorporation of
needs o f individuals.24
To some extent the changes in the trade system have addressed these needs as
well as the problems associated with the borders-transcending issues. The creation of the
WTO has seen the issues o f intellectual property, or trade in services included into the
trade system. Also, an effective system of dispute settlement has been created to
safeguard compliance with WTO rules. At the same time, however, a lot o f work remains
to be done. One o f these areas concerns labor-related affairs, which have become
increasingly complicated and at the same time ever more interconnected with trade. To
resolve many problems that are caused by such combination, labor issues need to be
organized within a legalized structure that could ensure their enforcement.
This is particularly important as the ILO, the body designed to safeguard
compliance with labor standards, has remained relatively untouched by the recent
changes towards legalization of the international system. As we will see, the ILO lacks an

21 Jackson, Restructuring, 54.
22 Maklem, 612.
23 Macklem, 612.
24 Jackson, Restructuring, 54.
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enforcement system that could ensure observance of rules created within its structure.
The rigidity of ILO’s structure and its resistance to change are the main reasons for ILO
losing its relevance.25 Having realized that ILO does not possess any means of
enforcement, the more flexible WTO system remains the only potential forum for
legalization of international labor and trade relations and for enhancing the compliance
with labor standards.
At this point it is necessary to address, the already mentioned dispute between the
developed and developing countries. In this context, this study will attempt to show that
to legalize and regulate trade and labor affairs does not mean to disadvantage the
developing countries and, as one could argue from a Marxist perspective, to make the
rules serve the wealthy and powerful at the expense of the poor and weak. In fact, it is
often indicated that a legalized system produced in the process of cooperation serves also
the weaker and poorer countries. For example, the obligatory adjudication and dispute
settlement system assigned to a third party provides for more objective rulings.
Legalization of global economic affairs serves this task as it introduces strict and
common rules to be followed regardless of countries’ wealth and position of power.

“y f \

Moreover, the developing countries have acquired considerable power as they
represent a majority o f the WTO members and present very often an attractive trade

25 Hilary K. Josephs, “Upstairs, Trade Law; Downstairs, Labor Law,” The George Washington
International Law Review 33, no. 3/ 4 (2001): 869.
26 Additionally, special procedures and special treatment is often prescribed in the treaties. For example the
Dispute Settlement Understanding, involving the WTO system, in Article 25 “Special Procedures Involving
Least-Developed Country Members” states: “ 1. At all stages o f the determination o f the causes o f a dispute
and o f dispute settlement procedures involving a least-developed country Member, particular consideration
shall be given to the special situation o f least-developed country Members. In this regard, Members shall
exercise due restraint in raising matters under these procedures involving a least-developed country
Member.”
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partner and place for international investment.27 This is of course possible in all of the
countries. That the needs of developing countries have to be addressed is evident when
one looks at the current difficulties with launching the next round of trade negotiations.
The South and North divide exists but can and, must, if international economy is to
develop, be reduced. This has been noticed by the developed countries, which have been
increasingly attempting to include developing countries in the global economy. On the
other side, the developing countries are beginning to notice that by not taking account of
the issues such as labor standards, social protection, or environment, they disadvantage
themselves in the long run. O f course, this process has experienced many obstacles and
many issues still need to be resolved. Nonetheless, this process takes place as more and
more countries begin to understand the words of Kofi Annan that the interest of all
countries is also the interest of individual countries in this time of interdependence and
interconnectedness. Accordingly, this study will look at the possibilities - advantages as
well as challenges, and obstacles - of introducing labor issues into the realm of trade as
part of the legalization trend associated with the globalizing economy.
To meet its objectives, this study will look at three international organizations:
namely the International Labor Organization (ILO), the International Trade Organization
(ITO), and the World Trade Organization (WTO). The ILO and the WTO/GATT systems
will be looked at, as they comprise the functioning international labor and trade systems.
Particular attention will be paid to the General Agreement on Trade in Services (GATS)
as a part of the WTO structure, which directly involves issues of labor related to service
providers. The ITO will be examined even though it never became part of the
27 For example, China, India present very important economic powers as well as export and investment
markets. See: Robert J.S. Ross and Anita Chan, “From North-South to South-South,” Foreign Affairs 81,
no. 5 (2002), 8-13. ProQuest, Document ID: 00157120.
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international trade structure, as the provisions establishing ITO explicitly incorporated
labor-related issues. Hence the rules established for the ITO become a valuable source of
information regarding possible linkages as well as forms of formal relationship between
the labor and trade regimes. Moreover, the failure of the ITO and controversies
surrounding the labor issues included in its provisions provide a great example of
tensions that are characteristic of labor and trade relations, and as well offer a lesson for
current and future developments in that regard.
Accordingly, this study will provide an analysis of legal documents, reports and
conference material in regard to ILO, ITO, and GATT/WTO. Particular attention will be
paid to the provisions concerning the constitutional structure, fundamental principles and
major objectives o f these organizations, and linkages between the systems and their
common objectives will be underlined and explored. Moreover, the tensions that
prevented a formal recognition of these linkages will be examined. These will be
particularly emphasized while analyzing the system of the ITO, the reasons for its failure,
and events that led to establishment of GATT and accompanied its evolution.
To achieve its objectives, this study will be divided into four chapters. The first
chapter will provide an analysis of the international labor system created and functioning
under the auspices of the ILO. It will provide an overview of the ILO’s historical
development on the basis of which we will examine the ILO’s constitutional structure, its
major objectives and fields of activity. At the same time it will highlight the points of
convergence between them and trade. In that context, labor standards will be examined
with a particular emphasis on standards regarding labor mobility, which included into
GATS provided for an explicit link to the trade system. In the last part of this chapter, we
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will focus on the functioning of ILO’s monitoring system, pointing out its
comprehensiveness but, at the same time, lack of enforcement measures that are
responsible for the overall lack of effectiveness of many of the ILO’s actions. Hence, we
will look at the ILO’s achievements and also the challenges and future prospects. In this
context, we will also assess the role that the trade system could play in improving the
ILO’s effectiveness.
The second chapter will look at the ITO as an example of post-war attempts to
include labor issues into the realm of trade. While explaining the post-war reality of
international relations and the dealings that led to the creation of the Havana Charter, we
will provide for an analysis of the Charter with respect to the ITO’s objectives and
functions. Further, this chapter will focus on the Charter’s labor-related provisions
regarding employment, labor standards, and cooperation with the ILO. By exploring the
provisions of the Havana Charter we will attempt to identify the linkages between the
labor and trade system. Also, the major disputes over the Charter, in particular the
tensions concerning labor-related provisions will be explored to identify the reasons
behind the Charter’s failure and the lessons that can be drawn from the failure for the
future attempts to incorporate labor issues into the trade legislation.
The third chapter will deal with the trade establishment that was created after the
failure o f Havana Charter and became part of international economic system.
Consequently this chapter will consist of a short overview of the structure and the
development of General Agreement on Tariffs and Trade (GATT) and the events led to
establishment o f the World Trade Organization (WTO). As GATT provisions do not
relate to labor-related issues, the description of the system will be limited and intended to
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provide background information that will be helpful in providing for evidence of trade
and labor linkages. Hence, this study will pay attention to those elements of the WTO
structure that have been responsible for the ongoing debate on trade and labor linkages,
as well as this ongoing debate itself. At this point, also an overview of relevant literature
will be presented as it identifies the advantages, the disadvantages, and the major
concepts that have arisen in regard to the idea of a formal relationship between labor and
trade. Hence, the arguments in favor of and against such solutions will be assessed in
relation to the current international environment. In this context, also the position of
developing countries will be underlined and the new dynamic in developing countries
stance on this issue will be introduced.
The last chapter of this study will concern the trade in which labor issues have
already been introduced, namely the GATS, which referring to movement of natural
persons providing services has profoundly facilitated the changes in the perception of
trade and labor linkages. Moreover, in the GATS negotiations the issues of labor were
first introduced and have been discussed ever since. At the same time, the GATS forum
serves as an arena for developed and developing countries to air their concerns regarding
labor-related provisions concerning liberalization of trade in services in regard to
movement o f natural persons.
Hence, this chapter will look at the events and negotiations that introduced GATS
into the WTO presenting positions of developed and developing countries in this regard.
It will be underlined that developed countries generally favor the liberalization of trade in
services, except when it concerns the movement of natural persons. At the same time,
developing countries fear that liberalization may disadvantage them in relation to their
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developed counterparts, which possess comparative advantage in most of the services
sectors. Hence, they link the liberalization of trade in services to liberalization in
movement o f natural persons as it could enhance their opportunity to use their
comparative advantage in providing labor cost, in services such as transportation,
construction or tourism.
Here, we will turn to the analysis of GATS underlining its compromised nature
that allowed for its introduction even with such differences between developed and
developing countries regarding inter alia labor mobility. Accordingly, given the
contested nature o f other labor standards, we will point out the possibilities that the
GATS gives in regard to including these issues into trade system.
Furthermore, we will focus entirely on labor mobility as an issue that explicitly
introduces labor into the trade agenda but at the same time divides the developed
countries and developing countries. Consequently, we will point out in more detail the
barriers that labor mobility witnesses and the actions that are taken and proposals that are
aired by both developed and developing countries. These actions and proposals will be
than contrasted with the actual level of market openness in regard to movement of natural
persons.
Accordingly, the last part of this chapter will provide a case study, which will
analyze specific commitments made by major trading partners such as the European
Communities (EC), the United States (US), and Canada. Moreover, the study will look at
the commitments o f an example of developing country, namely Kenya. In regard to the
EC, Canada, and the US the study will look at the commitments in movement of natural
persons in the areas where developing counties have a comparative advantage, i.e.
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construction, tourism, and transportation. In regard to Kenya, it will look at all scheduled
commitments to give a general picture of the level of liberalization of trade in services in
a developing country.
Having provided a comprehensive analysis of linkages between trade and labor
and having shown the tensions that exist in regard to introducing a formal relationship
between them, the study will argue that both labor and trade systems could benefit from
each other’s achievements. In fact, many scholars involved in the discussion of the future
relationship o f labor and trade systems show such possibility by presenting theoretical
concepts. Moreover, the trend to legalization and the globalization of the economy
encourages such changes. Hence, while cooperation between labor and trade systems
presents an issue highly disputed among the current governments, there is a need for
scholars, researchers, and others involved with international labor and trade agendas to
look for possible solutions that will create a bridge between various interests of different
parties to both systems. Moreover, it will be argued that developing countries should
become more united in achieving their goals following the current trend of realizing their
power. In this context, this study is not intended to provide for solutions but rather to
encourage research in regard to possibilities for establishing linkages between trade and
labor that could facilitate growth in both these areas as well as would benefit economies
o f all states. Hence, this study seeks to contribute to the debate over the future outlook of
international labor and trade by showing the traits of their development and possible
areas o f convergence.
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INTRODUCTION
Labor and trade have been tied together by the mere fact that labor is necessary to
manufacture products later traded on the domestic or international markets. This inherent
relation is not, however, reflected in the way labor and trade are dealt with in
international affairs. As mentioned, international labor and trade systems developed
separately within two structures, the ILO and the GATT/WTO. This distinction has been
based on the separate origins of both systems and has facilitated the conviction that they
serve different, if not opposite, objectives.
Consequently, the international labor system of the ILO has been associated with
an altruistically driven human rights regime, while the trade system has been linked to
economic considerations and competitive concerns. Hence, ILO and the GATT/WTO
have been regarded as very different initiatives that developed within different structures
designed to protect different types of rules. While the labor system has been incorporated
into a well-structured ILO, the trade system has developed gradually from a provisional
agreement o f GATT to a legalized structure of the WTO.28 Also, while the international
labor system incorporated since its beginnings very comprehensive and ambitious norms,
the trade system has gradually developed its rules from basic and unsophisticated to over
a highly complicated and complex structure. At the same time, however, labor norms, as
all other areas o f human rights, have never enjoyed a high level of compliance. The ILO
established after World War I was based on diplomacy and informal talks to provide for
compliance with its rules. On the other hand, the trade system has always had a system of
enforcement that gradually has developed to a highly effective system of dispute

28Thomas Cottier, “Trade and Human Rights: A Relationship to Discover,” Journal o f International
Economic Law 5, no. 1 (2002): 113, 119.
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settlement within the WTO. The picture that arises from such a comparison is that,
although the ILO has been based on a comprehensive agreement, it has had difficulties
overcoming its rigidity, while the trade system has been very flexible and hence has had
the capacity to adjust and to improve over time.
The distinction between rigidity and flexibility is especially important when
taking into account the recent trend towards interconnectedness of politics, markets and
societies. These changes are greatly responsible for a different, very complicated image
of intermeshed global affairs. The trends towards legalization of global affairs attempt to
regulate and organize this complicated environment and thereby ensure that multilaterally
established rules are obeyed. The goal is to provide more stability and certainty in global
affairs. The ability to adjust to new circumstances is advantageous for the trade system
and the establishment o f the WTO exemplifies this characteristic. On the other hand, the
ILO is a fairly rigid structure holding on to the organizational and structural principles
upon which it was established more than eighty years ago. Moreover, without efficient
enforcement, ILO rules have lost much of their impact on the governments and are
treated rather as suggestions than binding international norms.
In circumstances when labor and trade have become ever more intertwined the
ineffectiveness of the labor system in providing for compliance with its rules has an
impact on trade. This is especially visible in the area of labor standards, where
occurrences such as social dumping have had a very negative impact not only on social
relations but also on trade. Hence, it is stressed not only in labor but also in trade circles,
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that an organized, transparent, efficient, and “trade-friendly” system of internationally
recognized labor standards is needed.29
Consequently, most proposals advanced to change the disadvantageous situation
discuss the inclusion of labor standards in the trade system. This has led to a debate
regarding the converging points between the labor and trade systems and if and how their
cooperation could be achieved. To assess the possibility of such an option, it is not
enough to look at the arguments presented by the advocates and by the opponents of
formal linkages between labor and trade, but it is also important to understand the
premises on which international labor and trade systems have been based. As well, it is
crucial to comprehend the way in which these systems have been established, the
structure within which they function, and the objectives and goals they are aimed at.
To that end, this chapter will provide for an analysis of the international labor
system that has developed within the International Labor Organization. It will look at the
ILO’s structure and constitutional arrangement as well as the major objectives of its work
and the development o f international labor standards. At the same time, particular
attention will be paid to those elements of the labor system that correspond to
considerations within the trade system. Accordingly, this chapter will also look at ILO’s
objectives present within the trade legislation. Moreover, we will explore the major area
of ILO’s activity, namely the creation of international labor standards. Particular attention
will be paid to the standards on labor migration that provide a direct link to the trade
system, especially after the trade system expanded to include trade in services; hence, the
issue of labor of foreign service providers will be considered. Having provided such

29 ILO, International Labor Standards: A workers ’ education manual, (Geneva: International Labor Office,
1998), 130-131.
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analysis, we will examine the problem of enforcement of the ILO’s principles and how it
relates to the changing circumstances of the global economy, specifically, to the growing
perception that a linkage between labor and trade needs to be somehow regulated.
EMERGENCE OF THE LABOR SYSTEM
Clearly, before the 19th century labor had not been even perceived as distinct from
trade relations but rather as one of their subordinate elements. As Polanyi stresses in the
Great Transformation, labor was considered a fictitious commodity that beside land and
capital would make up the tradable elements of the world economy.

Being seen this

way, labor presented an element that could be used in competition with other
manufacturers; however, the lowest possible cost in order to be competitive was often
responsible for poor working conditions.
With the growing level of industrialization and a growing workers’ force such
situation has changed. Throughout the 19th century domestic trade unions and labor laws
emerged to represent workers’ needs and prevent their abuse.

o i

On the international level,

the idea of a labor system was introduced by Daniel le Grand. He proposed that
international standards be established to avoid workers’ exploitation.

39

Consequently,

labor became distinct from other factors of production. At the same time, workers’ rights
were perceived as representative of opposing manufacturers’ interests in increasing

30 Karl Polanyi, The Great Transformation: The political and economic origins o f our time, (Boston:
Beacon Press, 1957), 72. Polanyi describes the world economic order o f XIX century: “In a commercial
society their (labor, land, money) supply could be organized only in one way: by being made available for
purchase. Hence, they would have to be organized for sale on the market, in other words, as
commodities.... They could, o f course, not be really transformed into commodities, as actually they were
not produced for sale in the market. But the fiction o f their being so produced became the organizing
principle o f society. ...A ll Along the line, human society had become accessory o f the economic system. “
Polanyi, 75.
31 Polanyi, 177.
32These standards would regard, i.e. working hours, unhealthy and dangerous work conditions, or children
work Grand drafted several projects o f international labor legislation in labor standards after studying
countries legal positions. ILO, International Labor Standards, 3.
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profit. This contributed to the general perception that labor and trade were opposed to
each other with respects to interests and goals.
The idea to create an international labor system developed from the agenda of
trade unions in countries such as England, France, or the US, where since the beginning
o f the 20th century the unions began to advocate just working conditions. This agenda
developed further as the trade unions began to create an international forum while
organizing international conferences and meetings.33 Such advancement of workers
rights resulted in increased government interest and encouraged some countries to
introduce labor standards into domestic legislation. Moreover, the governments began to
show interest in an international system of labor standards.34
The events o f World War I did not diminish the attempts to establish an
international labor system but rather facilitated these developments.

7c

The workers’

demands to protect their rights internationally were translated into success with the Peace
Treaty o f Versailles, which provided for an International Labor Organization (ILO) to be
established as one of specialized agencies of the League of Nations.
The demands of the workers’ movement as well as the general aims of the post
war era had been translated into the general principle of social justice, upon which the
ILO was founded. Accordingly, the preamble to the ILO Constitution included in the

33 ILO, International Labor Standards, 3-6.
34 In 1890 first intergovernmental conference had taken place in Berlin with the goal to encourage better
work conditions through protection o f workers. In 1897 another conferences had been organized in
Brussels and in 1900 in Paris, the last o f which founded a first international body in labor affairs, namely
International Labor Conference. ILO, International Labor Standards, 7.
35 Throughout the war the workers movements kept to organize meetings and conferences. In 1916 a
conference in Leeds (UK) took place in hosting trade union representatives from Great Britain, France,
Belgium, and Italy that called for establishment o f permanent international labor body. With US
involvement in the war, US labor movement also became engaged in these proposals. At the same time
Central European and neutral countries’ labor delegates met in Beme to discuss the same issues. ILO,
International Labor Standards, 6-7.
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Versailles Treaty underlined this notion by including following statement: “the League of
Nations has for its object the establishment of universal peace and such peace can be
established only if based upon social justice.”

“Xf%

The idea of social justice underlined the

notion that human consideration and human well-being is of primary importance.
Thus, when in 1919 the International Labor Organization (ILO) was created to
speak for workers and their rights on the international forum, its goals were mostly tied to
the human rights system aiming at the protection of workers. Typically, for the human
rights system, it has been the practice of the ILO to establish broad, ambitious principles,
compliance with which has been trusted to countries’ moral obligations. Consequently,
the perception o f widely divergent purposes of the morally driven system of international
labor and profit-oriented trade became fairly common.
Nonetheless, the strong association with humane concerns does not nullify the
role that labor has always played in economic development. Neither does it totally
divorce labor issues from the economic realm. This is due to the fact that economic and
social objectives have been often interwoven, in that social justice and economy often
complement each other in their functions. A sound economy is able to provide the means
o f achieving social justice, while social justice offers means to avoid social unrest and
provides ground for economic growth and development.37 Moreover, the sole objective of
assuring better work conditions and increasing workers’ welfare has to be considered an
economic one.

36 Peace Treaty o f Versailles,, available at: <http://www.lib.byu.edu/~rdh/wwi/versailles.html>
(12.01.2004), Part XIII Labor, Section 1, Organization o f Labor.
37 An assessment that economy is important in achieving ILO’s objectives has been also shared by ILO
itself and is documented by the fact that already in its interwar period ILO employed a considerable number
o f economists to develop its respective strategies and programs. A.M. Endres and Grant Fleming,
“International Economic Policy in the Interwar years: The special Contribution o f ILO Economists,”
International Labor Review 135, no. 2 (1996): 207-208.
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When the ILO system originated, no multilateral trade agreement existed, hence
no explicit link could be established. Nevertheless, an awareness of the interrelation of
labor and trade was present and has gradually developed in the post-war era.
Interestingly, the Preamble to the ILO constitution acknowledged that “the failure of any
nation to adopt humane conditions of labor is an obstacle in the way of other nations
which desire to improve the conditions in their own countries,”38 giving leeway for future
attempts to introduce social considerations into the global economy.
O f note is that this awareness remained latent in the minds of the architects of the
post- Second World War international system. In designing this system, they included
social goals as facilitators o f economic and political development. This inspiration was
particularly present in the idea of “embedded liberalism”39 that won over the hearts of
post war economists who advocated a free market system concerned with social issues.
Accordingly, international financial and trade systems incorporated social considerations
to facilitate global peace and welfare. This notion became part of the financial system of
Bretton Woods as well as post-war attempts to establish a comprehensive and legalized
international trading system of the ITO. Though, as we will see later in the study, the ITO
idea of ITO, the attempts to create the link between labor and trade in the ITO Charter,
underlined that such opportunity existed and indicated to what extent the objectives of
both systems could meet.

38 ILO, Constitution, available at: <http://www.ilo.org/public/english/about/iloconst.htm> (01/08/2003).
39 As Eric Helleiner puts it, the idea o f “embedded liberalism” in regard to financial markets is that they
were “simply to be regulated in ways that are more compatible with social stability than the fully liberal
order...,“ Eric Helleiner, “Globalization and Haute Finance- D6j& Vu?” in K arl Polanyi in Vienna: The
Contemporary Significance o f the Great Transformation, ed. Kenneth Robbie, Karl Polanyi Levitt
(Montreal: Black Rose Books, 2000), 19.
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The post-war ILO echoed these concerns. The ILO survived the failure of League
o f Nations, principally because o f the involvement of its members in establishing the
ILO’s presence in the international arena. Before the end of the war, in 1944, the General
Conference of the ILO met in Philadelphia and underlined the significance of the
international labor system in the postwar era. The Declaration of Philadelphia not only
reaffirmed but also expanded “the fundamental principles on which the Organization is
based” by explicitly denying labor as a commodity and emphasizing freedom of
expression and of association.40
Being based upon the principle of social justice and serving the development of
peace and welfare, the ILO also corresponded well with the objectives of the newly
created United Nations (UN), which, as an ideological successor of the League of
Nations, had been based on similar premises and goals. As Article 1 of the UN Charter
indicates, these goals were aimed at “maintaining international peace and security”,
“developing friendly relations among nations”, and “achieving international co
operation”.41 What was also important in the aftermath of the Second World War was

40 Article I o f the Declaration reads: The Conference reaffirms the fundamental principles on which the
Organization is based and, in particular, that- a) labor is not commodity; b) freedom o f expression and o f
association are essential to sustained progress; c) poverty anywhere constitutes a danger to prosperity
everywhere; d) the war against want requires to be carried on with unrelenting vigor within each nation,
and by continuous and concerted international effort in which the representatives o f workers and
employers, enjoying equal status with those o f governments join with them in free discussion and
democratic decision with a view to the promotion o f the common welfare. This article expresses the views
o f labor unions and human rights organization, which, as noted by Craig Vangrasstek, find it offensive that
labor is seen traditionally as a commodity by economists. ILO, Annex to the ILO’s Constitution,
Declaration Concerning the Aims and Purposes o f the International Labor Organization (Declaration o f
Philadelphia), available at: <http://www.ilo.Org/public/english/about/iloconst.htm#annex> (01/08/2003).
41 UN Charter, available at <http://www.un.org/aboutun/charter> (10/10/2003). Unfortunately, the League
o f Nations was never considered a decisive body. One o f the reasons for such a situation was that major
world power, namely the US, never became its member. Also, the economic situation became very difficult
with Great Depression and failure o f the gold standard. Hence, countries resorted to protectionist measures,
sometimes in their extremes like in a case o f Germany. Polanyi, 21-22, 28-29. The diplomatic talks and
multilateral treaties on peace and international cooperation could not stop the escalation o f hostility among
the nations. These antagonisms and weaknesses o f the post- World War I system led to the Second World
War, which entirely discredited the League o f Nations in its actions. To secure its objectives, the UN had
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that the ILO stood ready to act in achieving its objectives while other, newly created,
elements of international affairs still needed to be developed.
To a degree, the ILO also created a bridge between the UN system and the system
o f Bretton Woods, as the post-war world increasingly saw the creation o f economic and
social welfare through international cooperation as a tool to prevent future wars and
social unrest. Given such circumstances, the ILO had sometimes been perceived as an
additional element to the economic system, which considers social issues such as the
creation o f economic welfare and preventing poverty.42 Even though informal, this
association with the economic system brings an important message, that labor is
significant to economic affairs and that sooner or later labor issues will have to be
discussed in connection with such economic considerations as those regarding
international trade.
Once incorporated into the UN system, the ILO has become one of its most active
and most successful specialized agencies. Based on the principle of open membership,
the ILO has acquired over time almost universal membership. Hence, it provided a
reputable forum for comprehensive multilateral talks and international debate in regard to
labor standards and workers. The conferences organized by the ILO through the years
have resulted in the creation of numerous labor standards and other internationally
protected labor norms.43 It is important that these standards and norms have managed to

been established on stronger foundations, particularly on much stronger countries’ commitment to
participate with the world’s superpower, the US, involved in the system
42 ILO has been often seen as “giving social dimension to the global economy” and it has been often
suggested that it would work more closely with the World Bank, IMF and the WTO. Chamovitz, 270-271.
43 The achievements o f the ILO in creating a more peaceful world and promoting human rights were
acknowledged in the year 1969, when the ILO was awarded the Nobel Peace Price.
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become a benchmark for domestic labor legislation and have encouraged many states to
protect their workers against the abuse of their rights. 44
The ILO’s achievements in the creation of labor standards and the influence that
these standards have had on the national labor laws are indisputable.45 It is recognized
that the ILO provided the greater part of positive changes in workers’ conditions around
the world. Nevertheless, in the course of eighty years, the ILO has become ever more
criticized by its lack of enforcement and lack of substantial influence on its member.
This, as some argue, is particularly visible in the globalized economy, with increased
international trade flows engendering new forms of production and stimulating creation
o f multinational companies.46 Moreover, these processes underline the immense
importance of economic and trade issues for the labor system and for its future role. This
issue has not gone unrecognized within the ILO, as evidenced by the objectives the
organization is set to pursue.
ILO OBJECTIVES AND THEIR RELATION TO TRADE
As indicated, the two major goals upon which the ILO was created are social
justice and peace. The objective of preserving these elements is firmly entrenched in the
Preamble to the ILO’s Constitutions and has been the underlying notion in the ILO’s
work.47 This objective is also a source of more specific ILO goals. In the course of the

44 ILO, International Labor Standards, 123. Peter Richardson, Towards the Goal o f Full Employment,
(Geneva: International Labor Office, 2001), 123.
45 International Labor Office, International Labor Standards, 123
46 Maklem, 616, Geoffrey Renshaw, Employment, Trade, and North-South Co-operation, (Geneva:
International Labor Office, 1981), 69.
47 The Preamble to the ILO’s Constitution reads: “Whereas universal and lasting peace can be established
only if it is based upon social justice. And whereas conditions o f labor exist involving such injustice
hardship and privation to large numbers o f people as to produce unrest so great that the peace and harmony
o f the world are imperiled; and an improvement o f those conditions is urgently required; as, for example,
Whereas also the failure o f any nation to adopt humane conditions o f labor is an obstacle in the way o f
other nations which desire to improve the conditions in their own countries”
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ILO’s existence, the general description of its objectives found in the Versailles text has
been elaborated upon and greatly expanded. We will now attempt to search for these
objectives by analyzing the ILO’s legislative acts. Moreover, to show the inherent
compatibility with labor and trade we will underline those ILO objectives that directly or
indirectly correspond with those of the global trade system.
That the major area of ILO activity is the promotion and creation of labor
standards can be derived from the Preamble to the ILO’s Constitution as well as the
Declaration of Philadelphia, which reaffirmed the fundamental principles and further
detailed the areas of ILO’s concentration including, full employment policy, rising of
living standards, extension of social security, and provision of child welfare and
maternity protection.

48

These broad goals have been adopted through the years when creating labor
standards and deciding on the principles that the ILO should follow. They are also

The High Contracting Parties, moved by sentiments o f justice and humanity as well as by the desire to
secure the permanent peace o f the world, and with a view to attaining the objectives set forth in this
Preamble, agree to the following Constitution o f the International Labor Organization. Furthermore Article
I states: “A permanent organization is hereby established for the promotion o f the objectives set forth in the
Preamble to this Constitution.”
48 Article III, Declaration o f Philadelphia states: “The Conference recognizes the solemn obligation o f the
International Labour Organization to further among the nations o f the world programmes which will
achieve: (a) full employment and the raising o f standards o f living; (b) the employment o f workers in the
occupations in which they can have the satisfaction o f giving the fullest measure o f their skill and
attainments and make their greatest contribution to the common well-being; (c) the provision, as a means to
the attainment o f this end and under adequate guarantees for all concerned, o f facilities for training and the
transfer o f labour, including migration for employment and settlement; (d) policies in regard to wages and
earnings, hours and other conditions o f work calculated to ensure a just share o f the fruits o f progress to all,
and a minimum living wage to all employed and in need o f such protection; (e) the effective recognition o f
the right o f collective bargaining, the cooperation o f management and labour in the continuous
improvement o f productive efficiency, and the collaboration o f workers and employers in the preparation
and application o f social and economic measures; (f) the extension o f social security measures to provide a
basic income to all in need o f such protection and comprehensive medical care; (g) adequate protection for
the life and health o f workers in all occupations; (h) provision for child welfare and maternity protection;
(i) the provision o f adequate nutrition, housing and facilities for recreation and culture; (j) the assurance o f
equality o f educational and vocational opportunity. “
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present in the current ILO programs. As reported by the ILO itself, its major strategic
objectives relate to five areas:
Promotion and realization of standards and fundamental principles at
work, creating greater opportunities for women and men to secure decent
employment and income, enhance the coverage of social protection for all,
strengthen tripartism and social dialogue and provide for development of
.
. . . 49
cross-cutting activities
Interestingly, the Declaration of Philadelphia acknowledged that the ILO’s goals
could not be achieved without significant economic contribution. Following the post-war
trend to combine social and economic goals, the Declaration explicitly provided
economic initiatives and opened the door to closer cooperation between international
trade and labor. The Declaration stated:
Confident that the fuller and broader utilization of the world's productive
resources necessary for the achievement of the objectives set forth in this
Declaration can be secured by effective international and national action,
including measures to expand production and consumption, to avoid
severe economic fluctuations to promote the economic and social
advancement o f the less developed regions o f the world, to assure greater
stability in world prices of primary products, and to promote a high and
steady volume o f international trade, the Conference pledges the full
cooperation o f the International Labour Organization with such
international bodies as may be entrusted with a share of the responsibility
for this great task and for the promotion of the health, education and well
being o f all peoples.50
In the current environment, the perception of interdependence between
international labor and trade system is becoming more common, as can be seen in the
ILO’s newest declaration acknowledging the trend towards a globalized economy. The
Declaration o f Fundamental Principles and Rights at Work of 1998, stresses the social
values but also declares that it is necessary to link social progress with economic growth
49 ILO, Programming and Management, Biennium 2002-2003, “Strategic objectives o f ILO,” available at:
<http://webfusion.ilo.org/public/db/bureau/program/objectives/index.cfm?expand=31&biennium>
(02/02/2004).
50 ILO, Declaration o f Philadelphia, Article IV.
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to further promote social justice in the work environment. The Preamble to the
Declaration reads accordingly:
Whereas the ILO should, now more than ever, draw upon all its standardsetting, technical cooperation and research resources in all its areas of
competence, in particular employment, vocational training and working
conditions, to ensure that, in the context of a global strategy for economic
and social development, economic and social policies are mutually
reinforcing components in order to create broad-based sustainable
development;
Whereas, in seeking to maintain the link between social progress and
economic growth, the guarantee of Fundamental Principles and Rights at
Work is of particular significance in that it enables the persons concerned,
to claim freely and on the basis of equality of opportunity, their fair share
o f the wealth which they have helped to generate, and to achieve fully
their human potential;51

Through these objectives, the ILO expresses its aspirations to become a social
pillar o f the economy by including the social dimension into economic concerns.52
Accordingly, the ILO’s greatest achievement is the creation of labor standards, which
translate the ILO’s broad social objectives into particular norms of behavior. We will
now look at the labor standards created by the ILO to assess how they function in the
changing global environment.
LABOR STANDARDS- PRESERVING SOCIAL JUSTICE IN A WORKPLACE
As indicated, international labor standards created under the auspices of the ILO
are seen as a benchmark for state legislation.

Through its existence the ILO has adopted

more than 180 Conventions and 190 Recommendations through which labor standards

51 ILO, Declaration on Fundamental Principles and Rights at Work, available at: <http://www.ilo.org/dyn/
decalris/DEKLARATIONWEB.staticJump?var_language+EN&var_pagename=DECLARATIONTEXT>
(14/10/2003).
52 ILO, Report o f the Director-General, International Labor Conference, 88th Session, “Global Report under
the Follow-up to the ILO Declaration on Fundamental Principles and Rights at Work,” Your voice at work,
(Geneva: International Labor Office, 2000), 23. Moreover, the declaration commits all states to live up to
core labor standards as universal.
53 Macklem, 617
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have become part of the international labor system.54 The abundance of different
standards has caused some standards to acquire greater importance while other have been
recognized to a lesser extent in both international and domestic practices.
Particular significance has been associated with the co-called “core labor
standards.” These standards are deemed by the ILO as well as the greater part of the
international community to be crucial for all countries to comply with.55 Hence they have
been incorporated into the ILO’s major conventions and by this acquired the status of
international law binding on all signatories. Additionally, in the opinion o f the ILO and
some international scholars, these standards have amounted to the ius cogens of
international law and therefore bind all international actors even those who never signed
relevant ILO conventions.56
The core labor standards, as defined by the ILO, comprise freedom of association
and right to collective bargaining, prohibition of forced or compulsory labor, prohibition
of child labor, elimination of discrimination in respect to employment and occupation.57
They have been explicitly acknowledged in the Fundamental ILO Conventions including
the Freedom o f Association and Protection of the Right to Organize Convention, 1948
(No.87), Right to Organize and Collective Bargaining Convention, 1949 (No. 98), Forced
Labor Convention, 1930 (No.29), Abolition of Forced Labor Convention, 1957 (No.105),
54 Chamowitz, 269.
55 Drusilla K. Brown, Alan V. Deardorff, and Robert M. Stem, “Issues o f Environmental and Labor
Standards in the Global Trading System,” in Globalization, Technological Change and Labor Markets, ed.
Stanley W. Black, (Boston: Kluwer Academic Publishers, 1998), 237.
56 Macklem, 619. Others see these standards as a customary international law. Also, the Economic, Social
and Cultural Rights Covenant (CESCR) o f the UN has been meant to ensure these rights in the international
community.
57 These rights have been included into eight fundamental ILO conventions. ILO, Fundamental ILO
Conventions, available at: <http://webfusion.ilo.org/ public/db/standards/norm/whatare/fundam/index.htm>
(20/08/2003). The Organization o f Economic Cooperation and Development (OECD) also defines the core
labor standards similarly, it distinguishes: prohibition o f forced labor, freedom association, the right to
organize and collective bargaining, elimination o f child labor exploitation, nondiscrimination in
employment. Brown, Deardorff and Stem, 239.
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Discrimination (Employment and Occupation) Convention, 1958 (No. I l l ) , Equal
Renumaration Convention, 1951 (NO. 100), Minimum Age Convention, 1973 (No. 138),
Worst Forms of Child Labor Convention, 1999 (No. 182).58
Following the interpretation that core labor standards acquired the status of ius
cogens, an important issue has been raised in regard to their general applicability in the
international affairs. Namely, it is debated whether core labor standards should be
protected by other international institutions, primarily by the trading system and whether
the trading system could be used in ensuring their enforcement.59 Some advocate that at
the very least, these core labor standards should be acknowledged in the trade legislation
and that compliance with them should be sanctioned by trade measures.60 As the ILO
does not have any enforcement mechanism, the WTO system would become the only
body to enforce labor standards. The opponents of such a linkage argue that the WTO is
not a competent forum to be concerned with labor issues, as it has been designed
primarily to facilitate international trade.61
The problem o f enforcement and compliance also applies to the other labor
standards that have been created and enacted by the ILO in the form of conventions and
recommendations. The Governing Body has classified both the conventions and the
resolutions setting the labor standards into twelve categories: basic human rights,

58 ILO, “What are International Labor Standards?” available at: <http://webfusion.ilo.org/ public/db/
standards/norm/whatare/fundam/index.htm> (20/08/2003).
59 Brown, Deardorff and Stem, 259-262.
60 This was the intention o f some o f the trade ministers during the Ministerial meeting in Singapore, and in
particular an intention o f American representatives to incorporate labor standards into the trade system. As
noted by Chamowitz, the American representatives proposed to create a working party dealing with the
issue o f core labor standards in connection with the WTO. The final Declaration, however, only suggested
that WTO “would explore ways in enhancing cooperating with the ILO.” While, it also acknowledged the
importance o f labor standards for the trading system, it underlined the ILO’s competence in this field.
Chamowitz, 259.
61 Chamowitz, 263-264.
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employment, social policy, labor administration, industrial relations, conditions of work,
social security, employment of women, employment of children and young persons,
migrant workers, indigenous and tribal peoples, other special categories.

While not all

of these are deemed to be ius cogens, the standards set by all these conventions still bind
their signatories in the eyes of international law. This rule does not apply, however, to the
standards embraced by recommendations, which are aspirational in nature and, as such,
only set a desired condition and the direction in which countries should proceed.
It seems clear that inclusion of labor standards into the trade system could help to
ensure compliance with these standards, but why should incorporating of labor standards
be considered by the trade system? In fact, this idea has accompanied the development of
the international trade system through the decades indicating that non-observance of
labor standards may bring problems such as “social dumping,” unfair competition, and
hence distortion in international trade.

Chamovitz shows these concerns were raised

already at the World Economic Conference in 1927, as well as at the UN Conference on
Trade and Employment of 1947 that resulted in the adoption of the Havana Charter.
Furthermore, Chamovitz indicates that the ILO’s study, “Ohlin Report” engaged in this
issue and the 1980 Recommendation of the Independent Commission on International
Development Issues (the Brandt Commission) specified that labor standards should be
better observed and “internationally agreed [upon] in order to prevent unfair competition
and to facilitate trade liberalization.”64

62 ILO, Leaflet, available at: <http://www.ilo.org/public/english/bureau/inf/download/leaflet/pdf/leaflet
2001 .pd£> (15/10/2003), 7.
63 Brown, Deardorff and Stem, 245-246. Also see: Stephen S. Golub, “Political Economy o f International
Labor Standards,” in Globalization, Technological Change and Labor Markets, ed. Stanley W. Black,
(Boston: Kluwer Academic Publishers, 1998), 281-285.
64 Chamowitz, 214.
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This reflection o f labor standards as important for international trade seems
logical when we look at the categories of labor standards and the high proportion of
standards associated with the issue of employment. A connection between these standards
and trade system is obvious, once one realizes that standards regarding longevity of
working hours, or minimum and maximum wages influence the productivity, cost and
overall profit gained from trade with manufactured goods and other products. Hence, the
low cost o f labor assured by poor working conditions may be used to compete on
international markets.65
Specifically, the objective to provide for decent employment and income
opportunities has been stressed repeatedly on the ILO’s agenda. 66 It is argued that
“productive, freely-chosen employment is at the core of the ILO’s mandate and that
“without productive employment, achieving decent living standards social and economic
development and personal fulfillment remain illusory.”67 The significance that job
creation has for achievements of other ILO goals has been underlined by the ILO’s
Director-General, when introducing the ILO’s programme and budget for 2002-2003, he
noted that “creating jobs is an essential starting point for progress on rights at work,
social protection, and social dialogue.”68 From the trade perspective, rational creation of
new jobs facilitates domestic economic development and provides for a greater readiness
to participate in the international trade system. 69

65 Brown, Deardorff, and Stem, 245.
66 One o f the major objectives stressed through the years o f ILO’s functioning has been the issue o f full
employment and creating employment opportunities. Richards, 123.
67 ILO, Leaflet, 11.
68 ILO, The Director-G eneral’s Programme and Budget Proposals fo r 2002-2003, (Geneva: International
Labor Office, 2001), 3.
69 ILO, Employment, Job Creation and Enterprise Development, “Programme Objectives,” available at:
<http://www.ilo.org/ dyn/empent.portal?p_docid=OBJEHOMDEP> (16/02/2004).
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The great potential to facilitate international trade lies also in the so-called
“informal forms of labor standards” included in the ILO’s declarations, resolutions, and
conclusions.

70

These labor standards are not considered part of international law nor do

they create non-binding universal rules but rather, they are designed to respond to
specific situations. They allow for flexibility and hence they can address quickly
situations and conditions specific for certain regions or for a certain country.
Consequently, they focus on providing assistance for countries, often in encouraging
better work relations by providing a hospitable environment for economic development.
Such activity accounts for an important goal that, as we will see later in this study,
international trade also attempts to achieve, that is to assure that global development is
progressing in a balanced way.
Labor and trade systems parallel their attempts to improve social and economic
conditions in developing countries. As prescribed in the Declaration concerning the aims
and purposes of the International Labour Organization, one of ILO’s goals is to provide
“economic and social advancement of the less developed regions of the world.”

71

Accordingly, an important field of ILO activity is to assure that developing countries
acquire assistance in adjusting to the globalizing economy when engaging in the
promotion and ratification of its conventions and recommendations and in the realization
o f principles regarding labor rights. These changes according to the Declaration of

70 Examples o f them include: The widespread use o f forced labour in Myanmar (1999), The role o f the ILO
in technical cooperation (1993), Tripartite consultation at the national level on economic and social policy
(1996), The application o f modem agricultural technology (1991), and Harmonization o f system o f
classification and Labeling for the use o f hazardous chemicals at work (1989). ILO, “Informal forms o f
International Labor Standards,” available at: <http://www.ilo.org/public/english/standards/norm/whatare/
lessfrml/index.htm> (14/10/2003).
71 Declaration o f Philadelphia, Article IV.
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Fundamental Principles and Rights at Work of 1998 are important for the “creation of a
climate for social and economic development.”72
The involvement in encouraging development of underdeveloped countries and
regions parallels the efforts of the trading system. While these efforts to accommodate
needs o f developing countries by the WTO will be explored further in the study, it is
important to note that in both labor and trade systems there have been considerable
obstacles to achieving their developmental goals. On one hand developed countries seek
to include labor standards that serve their interests but are opposed, for example, to other
issues such as increased labor mobility in the areas where developing countries could
*7-2

have comparative advantage.

On the other hand developing countries often portray

themselves as disadvantaged by both labor standards and trade liberalization.74
Consequently, they fear that labor standards enforced by economic measures may weaken
their comparative advantage in areas such as agriculture and textiles, while lack of labor
mobility impedes their ability to benefit from providing an inexpensive labor force in
•

•

•

•

•

areas of services such as construction, communication, or tourism.

Such negative

perception creates a very inhospitable environment for the ideas of closer cooperation
between labor and trade systems. Developing countries fear that introduction of labor

72 ILO, Declaration on Fundamental Principles and Rights at Work, available at:
<http://www.ilo.org/dyn/decalris/DEKLARATIONWEB.static_jump?var_language+EN&var_pagename=
DECLARATIONTEXT> (14/10/2003).
73 We will explore this matter in the last chapter o f this study when we will take a closer look at the GATS,
which refers to the movement o f natural persons and hence includes issue o f labor mobility in the trade
agenda.
74 Renshaw, 8.
75 Brown, Deardorff, Stem, 245. Bruce and William Milberg, ’’Harder than You think: Free Trade and
International Labor Standards,” New Labor Forum 39, no. 3 (1996). ProQuest, Document ID: 507643231.
See also: Gary Burtless, “Workers’ Rights: Labor Standards and Global trade,” The Brookings Review 19,
no. 4 (2001), 12. ProQuest, Document ID: 83532481.
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standards into the trade regime would become another way of discrimination against their
products manufactured in conditions not complying with labor standards.
In any event, the functioning o f both labor and trade systems has been impeded by
the positions of both developed and developing countries. Often developing countries’
members choose not to sign to conventions they deem to be disadvantageous with respect
to labor standards or they disregard their obligations. On trade they limit considerably the
progress in any talks that may lead to incorporation of labor standards into the trade
system leaving room in international trade to competition based on unfair labor
conditions and to the persistence of “social dumping.”

On the other hand, developed

countries often declare themselves to help developing countries but provide for very little
substantial changes that would bring such help.77
A specific area that concerns both, labor and trade and in which all these
problems find an illustrative example is trade in services, recently introduced as part of
the international trade system. With agreement on trade in services being included in the
WTO, the issue of labor migration has become a matter of international trade and created
an explicit link between international labor and trade. As the ILO has created many
provisions regarding labor mobility and labor migration, a question arises what is the
relation of these provisions to the way labor mobility of service providers is treated
within the trading system. This question is vital as it introduces an explicit link between
labor standards and the trade system. Moreover, the issue o f labor mobility involves

76 This opposition to introducing labor standards into the trade real has been visible during the Singapore
Ministerial meeting where the US attempts to put the standards on the agenda had been mitigated by
developing countries and, hence resulted in a limited declaration regarding this issue. Macklem, 625-626.
See also: Steve Hughes and Rorden Wilkinson, “International Labour Standards and World Trade: No Role
for the World Trade Organization?” New Political Economy 3, no.3 (1998): 378.
77 This will be shown in the last chapter o f this study on die example o f developing countries struggles to
increase labor mobility o f service providers.
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finding a compromise between developed and developing countries. The tensions
accompanying labor mobility and labor migration will be explored further in this study,
when examining the GATS. At this point, a short overview of the ILO’s position
regarding labor mobility and labor migration will be provided by referring to labor
legislation that sets respective standards.
ILO’S VIEWS ON LABOR MIGRATION - A CASE STUDY FOR TRADE IN
SERVICES
Taking into account the development of global markets and the increasing number
of persons seeking employment in a foreign country, and following the objectives set in
its Constitution that prescribes protection of "the interests of workers when employed in
countries other than their own,"78 the ILO has developed a large body o f rules that adhere
to this goal.79 Consequently, a number of conventions and recommendations have been
created to serve this objective. The most important are: Migration for Employment
Convention (Revised), 1949 (No.97), Migration for Employment Recommendation
(Revised), 1949 (No. 86), Equality of Treatment (Social Security) Convention, 1962
(No. 118), and Maintenance of Social Security Rights Convention, 1982 (No. 157) and
Recommendation,

1983 (No. 167), Migrant Workers (Supplementary Provisions)

Convention, 1975 (No. 143) and Migrant Workers Recommendation, 1975 (No.151).
Additionally, other ILO conventions and recommendations on labor standards indirectly
concern international labor mobility. These include the Forced Labor Convention, 1930

78 ILO, Constitution, Preamble.
79 W. R. Bohning, Employing Foreign Workers: A Manual on Policies and Procedures o f Special Interest
to Middle- and Low-Income Countries (Geneva: International Labor Office, 1996), 2.
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(No.29), Minimum Age Convention, 1973 (No.138), Discrimination Convention, 1958
(No.l 11) and Discrimination Recommendation, 1958 (No.l 11).80
The provisions of ILO conventions and recommendations stress the prevailing
importance that migrant workers are assured humane conditions of work and treatment in
the host country. They set labor standards that the countries should comply with in regard
to treatment of foreign workers. These standards concern, for the most part social
security, and the well-being of labor migrants and their families. Particularly, the
Migration for Employment Convention provides in Article 2 that:
Each Member for which this Convention is in force undertakes to
maintain, or satisfy itself that there is maintained, an adequate and free
service to assist migrants for employment, and in particular to provide
them with accurate information, the conventions and recommendations
stress upon host country’s obligations to assure that migrant workers and
their families are provided with free service to assist them, in all their
needs.
Additionally in Article 6, this Convention ensures in matters such as working conditions,
membership in trade unions, accommodation, social security, taxes, and legal
«

•

•

»

•

proceedings non-discriminatory, national treatment for migrant workers.

R1

80 ILO, “International Labor Standards on Labor Migration,” available at: <http://www.ilo.org/
public/english/protection/migrant/about/standards.htm> (20/08/2003).
Article 6 paragraph 1, Migration for Employment Convention 1949 (revised) states:
“ 1. Each Member for which this Convention is in force undertakes to apply, without discrimination in
respect o f nationality, race, religion or sex, to immigrants lawfully within its territory, treatment no less
favorable than that which it applies to its own nationals in respect o f the following matters: (a) in so far as
such matters are regulated by law or regulations, or are subject to the control o f administrative authorities
(i) remuneration, including family allowances where these form part o f remuneration, hours o f work,
overtime arrangements, holidays with pay, restrictions on home work, minimum age for employment,
apprenticeship and training, women's work and the work o f young persons; (ii) membership o f trade unions
and enjoyment o f the benefits o f collective bargaining; (iii) accommodation; (b) social security (that is to
say, legal provision in respect o f employment injury, maternity, sickness, invalidity, old age, death,
unemployment and family responsibilities, and any other contingency which, according to national laws or
regulations, is covered by a social security scheme), subject to the following limitations: (i) there may be
appropriate arrangements for the maintenance o f acquired rights and rights in course o f acquisition;
(ii) national laws or regulations o f immigration countries may prescribe special arrangements concerning
benefits or portions o f benefits which are payable wholly out o f public funds, and concerning allowances
paid to persons who do not fulfill the contribution conditions prescribed for the award o f a normal pension;
(c) employment taxes, dues or contributions payable in respect o f the person employed; and (d) legal
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Provisions related directly to social security have been incorporated in the
Maintenance of Social Security Convention while the Equality of Treatment Convention
has underlined the importance of equal and non-discriminatory treatment. The Migrant
Workers Convention states in Article 1 that “Each Member for which this Convention is
in force undertakes to respect the basic human rights of all migrant workers” and relates
to the problem of illegal migration underlining that illegal migration of workers as
associated deterioration o f labor conditions. It is stressed that illegal migration should be
contained by providing effective domestic measures.

O')

At the same time, however, these

measures should not limit the possibility of employment of foreign workers. Article 9,
paragraph 4 states that “Nothing in this Convention shall prevent Members from giving
persons who are illegally residing or working within the country the right to stay and to
take up legal employment.” Furthermore, the convention stresses the importance of
ensuring the equality of treatment and opportunity in regard to employment of foreign
nationals.
When examining the standards set by the Convention, it is very important to
underline the notion that has been included in the Migration for Employment
Recommendation. Interestingly, the Recommendation encourages countries to “facilitate
the international distribution of manpower and in particular the movement of manpower
from countries which have a surplus of manpower to those countries that have a
proceedings relating to the matters referred to in this Convention.” ILO, Migration for Employment
Recommendation
(Revised),
1949
(No.97),
available
at:
<http://www.ilo.org/ilolex/english/convdisp 1.htm>.
82 Article 6 o f The Migrant Workers Convention reads: 1. Provision shall be made under national laws or
regulations for the effective detection o f the illegal employment o f migrant workers and for the definition
and the application o f administrative, civil and penal sanctions, which include imprisonment in their range,
in respect o f the illegal employment o f migrant workers, in respect o f the organization o f movements o f
migrants for employment defined as involving the abuses referred to in Article 2 o f this Convention, and in
respect o f knowing assistance to such movements, whether for profit or otherwise. ILO, Migrant Workers
Convention, 1975 (No.143), available at: <http://www.ilo.org/ilolex/english/convdispl.htm>.
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deficiency.”

t
Furthermore, in article 10, the Recommendation provides for rules in
t

which the facilitation o f labor migration should proceed.84 Moreover, it advises its
signatories to supplement the ILO’s provisions and the provisions of Migration for
Employment Convention by bilateral agreements.

Of

As these provisions show, the ILO

has engaged in promoting liberal labor mobility policies within the countries’ domestic
systems. Such engagement is particularly important from the perspective of international
trade in services, as the ILO engages itself in promoting increased international mobility
o f workers and assuring their rights. By doing so, the ILO touches directly upon the
issues that are related to the mobility of service providers.
Further in the paper, we will offer a look at commitments of the European
Communities, Canada, and the US in regard to trade in services and how they apply to
the ILO’s appeal. As we will see, increased labor mobility could have an enormous
potential to benefit the international economy, the economy of particular states, and the
individual welfare o f service providers if introduced in an organized manner and ensured
by an efficient enforcement system. However, to increase labor mobility, many issues

83 ILO, Migration for Employment Recommendation, Article 4.
84Article 10 reads: ’’Migration should be facilitated by such measures as may be appropriate:
a) to ensure that migrants for employment are provided in case o f necessity with adequate accommodation,
food and clothing on arrival in the country o f immigration; b) to ensure, where necessary, vocational
training so as to enable the migrants for employment to acquire the qualifications required in the country o f
immigration; c) to permit, taking into account the limits allowed by national laws and regulations
concerning export and import o f currency, the transfer o f such part o f the earnings and savings o f migrants
for employment as the migrants may desire; d) to arrange, in the case o f permanent migration, for the
transfer, where desired, to the country o f immigration, o f the capital o f migrants for employment, within
the limits allowed by national laws and regulations concerning export and import o f currency; e) to provide
access to schools for migrants and members o f their families.” ILO, Migration for Employment
Recommendation.
85 Article 21 reads: ” 1) Members should in appropriate cases supplement the Migration for Employment
Convention (Revised), 1949, and the preceding Paragraphs o f the present Recommendation by bilateral
agreements, which should specify the methods o f applying the principles set forth in the Convention and in
the Recommendation.2) In concluding such agreements, Members should take into account the provisions
o f the Model Agreement annexed to the present Recommendation in framing appropriate clauses for the
organization o f migration for employment and the regulation o f the conditions o f transfer and employment
o f migrants, including refugees and displaced persons.” ILO, Migration for Employment Recommendation.
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regarding concerns of developed and developing countries need to be resolved. Until
then, neither the ILO’s provisions nor trade arrangements can influence domestic policies
strongly enough to liberalize their principles. This study will explain the tensions
between the developed and the developing countries’ interests in regard to labor mobility
in the last chapter dealing with the GATS. At this point it needs to be underlined that,
even though the ILO conventions and recommendations provide many important
initiatives in regard to increased labor mobility, they are impeded, however, by
controversies between developed and developing countries.86
In the view o f addressing this disadvantageous situation, in 1990 the UN launched
the International Convention on the Protection of the Rights of All Migrant Workers and
Members o f Their Families.87 In the light of this convention and further UN resolutions,
the ILO’s provisions regarding standards on labor migration acquire an important task of
providing guidance for states legislation. The question remains, however, how the ILO’s
provisions can effectively encourage any positive changes without possessing an

86 These controversies are difficult to resolve on the labor arena because o f the weakness o f the labor
system in regard to enforcement o f its rules. As the Members o f the ILO are free to decide which
conventions or recommendations to ratify, the ILO’s conventions and recommendations on labor mobility
enjoy low rates o f ratification. Accordingly, Migration for Employment Convention has been ratified by 42
countries, Migrant Workers Convention (No. 97) has been ratified by 42 countries and Migrant Workers
(Supplementary Provisions) Convention (No. 143) has been ratified by 18 countries, Equality o f Treatment
Convention (No. 118) has been ratified by 38 countries, and Maintenance o f Social Security Rights
Recommendation (No. 157) has been ratified by only 3 countries. Remarkably, also the rate o f ratification
is slower now than it was in the past. Since 1980, seven new ratifications were registered for Convention
No. 97 since 1980 and ten for Convention No. 143. ILO, “The Feature Report: ILO Reviews Instruments
on Protection o f Migrant Workers Rights,” Supplement to pilot issue o f Migrant Rights Bulletin, OctoberNovember 1999, available at: <http://www.migrantsrights.org/ILO_reportl01199.htm> (27/10/2003).
Moreover, binding conventions consist o f general statements and hence may be subject to different
countries’ interpretations. This situation is additionally worsened by lack o f dispute settlement system. At
the same time, respective recommendations that incorporate more detailed and further reaching provisions,
but are not binding in the light o f international law. This is particularly obvious when we consider the fact
that the statements regarding facilitation o f labor mobility have been included in the recommendation and
not even mentioned by the respective convention.
87 UN, Office o f the High Commissioner for Human Rights, International Convention on the Protection o f
the Rights o f All Migrant Workers and Members o f Their Families. Adopted by General Assembly
Resolution 45/158, available at: < http://www.unhchr.ch/ html/menu3/b/m_mwctoc.htm>(12/01/2004).
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effective enforcement system that would guarantee their observance. To determine how
the problem of enforcement is related to the way the ILO has been organized, we will
now proceed to explore its institutional structure as well as mechanisms established by
this structure that are used to encourage countries to comply with ILO’s provisions.
ILO’S INSTITUTIONAL STRUCTURE
The ILO possesses the formal structure of an international organization. As such,
it has been given juridical personality to act independently in achieving its tasks in the
international realm.88 Moreover, it has been furnished with the authority to bind
signatories to its conventions, as these conventions have the legal weight of international
treaties.
The distinctiveness of the organization has been provided by a unique tripartite
arrangement along which ILO’s major bodies have been designed. This tripartite system
allows for an incorporation of social forces into ILO’s work by providing for employees’
and employers’ representation to complement governmental involvement in the process
o f decision-making. The ILO Constitution has organized this process following the
pattern o f countries’ governmental systems. Hence, ILO has been given an elaborate
structure o f organizational bodies designed to partake in the processes of legislation,
management, and implementation.
The International Labor Conference has been created to perform legislative
functions by providing for a forum for discussion and final decisions on legal enactments.
It meets annually and decides on the adoption of conventions and recommendations. The

88 Article 39 o f the ILO Constitution reads: “The International Labour Organization shall possess full
juridical personality and in particular the capacity- (a) to contract; (b) to acquire and dispose o f immovable
and movable property; (c) to institute legal proceedings.”
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ILO’s legislative acts have to be approved by a simple majority vote.89 Regarding the
tripartite structure, Article 3 paragraph 1 of the ILO Constitution dictates: “It
[International Labor Conference] shall be composed of four representative of each of the
Members, of whom two shall be Government delegates and the two others shall be
delegates representing respectively the employers and the workpeople of each of the
Members.”
Meanwhile, the Governing Body has been entrusted with executive tasks. Article
7, provides in regard to its structure that “The Governing Body shall consist of fifty-six
persons: Twenty eight representing governments, fourteen representing employers, and
fourteen representing workers."90 So assembled, the Governing Body is responsible to
prepare the agenda for all Conference meetings and prepare proposals for the
Conference’s decisions. Moreover, it directs the work o f the ILO between the
Conference’s meetings and supervises the compliance of the ILO members- signatories
with the conventions and recommendations.
By incorporating social forces into its work, the ILO has acquired a great
advantage over other international organizations, which for the most part do not allow for
non-governmental involvement. This advantage can be associated with wider societal and
governmental recognition of standards that have been created as a result of dialogue
between forces involved in the labor relations and hence best informed on the situation
that exist in the work environment. Hence, the tripartism is often said to soothe the
disadvantages associated with the lack of enforcement mechanism in the ILO

89 Article 17 o f ILO Constitution dictates: “ Simple majority provision applies in all matters, unless
different rule is provided by the Constitution.”
90 ILO Constitution, Article 7.
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The tripartite structure is not followed by the last of the major ILO’s bodies,
namely the International Labor Office, which has been entrusted with administrative
tasks. Here the tripartite principle has been abstained from, as it would not be consistent
with the principle of impartiality that the Office has to follow.91 The Office is headed by
the Director-General. He is appointed by the Governing Body and selects international
staff to perform the tasks assigned to the Office. According to ILO’s Constitution, Article
10, these tasks consist of:
collection and distribution of information on all subjects relating to
international adjustment of conditions of industrial life and labor, and
particularly the examination of subjects which it is proposed to bring
before the Conference with a view to the conclusion of international
Conventions, and the conduct of such special investigations as may be
ordered by the Conference or the Governing Body.
The work to realize these tasks is organized in a decentralized manner with forty
regional and local labor offices functioning worldwide.92 It is important to note is that the
administrative tasks are to be performed effectively, timely and impartially.93
Structured this way, the ILO to a great extent reflects the system of domestic
governance and hence provides for an effective instrument through which international
labor standards can be developed and created. To illustrate the amount of work that has
been accomplished by the ILO it is enough to say that as of now, the International Labor

91 Such conclusion can be derived from Article 9, ILO Constitution that underlines the importance o f non
partiality and non-dependence o f the staff-members from any government or authority other than ILO.
Article 9, paragraph 4 reads accordingly “the responsibilities o f the Director-General and the staff shall be
exclusively international in character. In the performance o f their duties the Director-General and the staff
shall not seek or receive instruction from any government or from any other authority external to the
Organization. They shall refrain from any action that might reflect on their position in international
officials responsible to the Organization.
92 ILO, Leaflet.
93 The Director-General is not obligated to appoint the Labor Office staff following the lines o f tripartite
structure o f governmental and non-governmental nature. The reason for such provision is the requirement
o f the ILO Constitution that “the staff shall be exclusively international in character,” meaning it should be
not obligated to follow any kind o f instructions from any government. Such provision seeks to guarantee
the objectivity o f administrative work at the Labor Office. ILO, Constitution, Article 9.
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Conference has enacted over 180 conventions and 190 recommendations. 94 The rules
and norms included in the ILO’s legislative acts are accompanied by another mechanism
included into ILO’s structure, namely an elaborate system of monitoring, which is
considered one of the major ILO accomplishments.95 Accordingly, the monitoring system
provides a great mechanism to trace non-compliance with ILO rules. This system
involves different types of ILO’s supervision: a regular system of supervision, a special
system o f supervision, and an ad hoc mechanism.
The regular system of supervision refers to the state’s obligation to submit reports
to the Labor Conference expressed by Article 22 of the ILO Constitution. This article
obligates ILO members to report annually to the International Labor Office “on the
measures which it has taken to give effect to the provisions of Conventions to which it is
a party.”96 The special system of supervision refers to Articles 24 and 26 of the ILO
Constitution and involves cases where ratified conventions are not obeyed.

07

This system

involves appointment of Commission of Inquiry by the Governing Body as well as
involvement of the International Court of Justice (ICJ) if a concerned government does

94 Chamowitz, 269.
95Maklem, 619.
96 It involves three types o f reports, namely reports on instruments that they have ratified, on certain
ungratified conventions determined by Governing Body, and on the submission o f newly adopted
instruments to ‘competent authorities’ in the member states. Maklem, 616. The Governing Body establishes
the form and content o f these reports. Once submitted, the reports undergo a complicated process o f
examination. First, the reports are examined by the Committee o f Experts on the Application o f
Conventions and Recommendations. The Committee submits its report regarding countries submissions to
annual session o f International Labor Conference. At the end, the Conference adopts reports and the
governments are informed on the respective examinations and their results. The periodicity o f reports
established in the ILO Constitutions has been changed with the rise o f ratifications and impossibility to
examine the ever-growing number o f reports every year. Hence, today it is required that in regard to the
most important ILO Conventions countries will report every other year while in regard to other conventions
the reports will be submitted every five years. Moreover, in regard to some Conventions that lost their
relevance the obligation o f the countries to submit reports was waived by the Governing Body. On the
different types o f supervision see: ILO, “How are International Labor Standards Enforced?” available at:
<http://www.ilo.org/public/english/standards/norm/enforced/index.htm> (10/10/2003).
97 In regard to the principle o f freedom o f association countries are required to comply even if they are not
signatories o f respective conventions.
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not accept the recommendations of the Commission and Governing Body and
“proposefs] to refer the complaint to the International Court of Justice.”98 The ICJ has the
power to sustain or change the recommendation of the Commission of Inquiry.99 The last
type o f ILO monitoring involves ad hoc measures and is generally utilized in connection
with informal labor standards. It engages reporting by the Director-General on specific
issues like the situation of workers in certain territories. Moreover, it may be exercised by
direct contact with the ILO requested by countries, or by conduct of special studies.100
As we can see, the ILO’s monitoring system imposes far reaching reporting
requirements on individual states. Consequently, it is deemed to be one of its uncontested
achievements and is described by some as one of the most sophisticated systems
dedicated to protection of human rights.101 How extensive the work involved in
monitoring system is, can be noticed when we realize that only in the regular system of
supervision about 1,500 reports annually are passed to the Committee of Experts.

1fl?

The analysis o f the ILO’s organizational structure leads us to the last element that
such structure needs to be effective, namely the enforcement mechanism. As indicated,
the ILO has not been furnished with such a mechanisms, which impedes greatly the
effectiveness of its conventions and recommendations. As Chamowitz notes “Early in its
history, the ILO made the conscious choice to rely on so called ‘voluntary’ approach to
compliance rather than test the coercive mechanisms available to it. If ILO was to

98 The Commission considers complains o f other countries regarding non-observance, makes relevant
recommendations, and reports on its findings to the Governing Body
99 ILO Constitution, Article 29.
100 On ad hoc measures see: ILO, “Ad Hoc Supervisory Mechanisms,” available at:
<http://www.ilo.org/public/english/ standards/norm/enforced/ad_hoc/index.htm> (10/10/2003).
101 Macklem, 619.
102 Macklem, 617.
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succeed it would do so not by flashing its teeth, but by extending its hand in
partnership.”103
The only provision in the ILO’s constitution that could trigger any sanctions in
the case o f non-compliance is included in Article 33. It gives the authority to the
Governing Body to recommend to the International Labor Conference actions that could
secure compliance with recommendations of the Commission of Inquiry or with the
decision of the International Court of Justice. However, because no specification of
possible actions has been included, this provision has been generally not utilized.104
Hence, the ILO has been relying on countries’ political will, diplomacy and mutual
arrangement to implement labor standards, mainly by bilateral and informal dealings.
Primary example of successful implementation and enforcement of ILO standards by
unilateral and multilateral measures are standards regarding the prohibition of trade in
slaves. Consequently, as it is underlined by the literature of the subject, the treaty
prohibiting the importation of slaves signed at the Brussels Conference (1889-90) became
a “precedent for regulating international trade in moral grounds.”105 From the perspective
o f labor this treaty ensured compliance with labor standards by providing for
international economic enforcement.
Also, the standards regarding prison and forced labor have been subject to
enforcement by both unilateral and multilateral measures. As Chamowitz notes that
“competition resulting from goods made by prison labor was one of the earliest issues of

103 Chamowitz, 289.
104 An important precedent took place in the year 2000 when the ILO used Article 33 in action against
forced labor in Myanmar. On this issue see: ILO, 2000 Press Releases, “ILO Governing Body opens the
way for unprecedented action against forced labor in Myanmar” (ILO/OO/44), 17/11/2000, Available at:
<http://www.ilo.org/public/english/bureau/inf/pr/2000/44.htm> (13/05/2004).
105 Chamowitz, 216.
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unfair trade.”106 These incentives gave motive for American, Australian, Argentinean,
Spanish, and British legislation prohibiting the products of prison labor assembled in
foreign countries to enter the American or British market.107 Furthermore, Article XX (e)
of GATT 1947 included provisions for exempting prohibition to import prison-assembled
products from the GATT stipulations.108 In 1985, the “Leutwiler Report” found that
“there is no disagreement that countries do not have to accept the products of slave or
prison labour.”109
In general, as Chamowitz describes, to influence other countries in complying
with labor standards, governments may resort to incentives such as import prohibitions,
anti-dumping duties, countervailing duties, most favored nation clause, and penalties
aimed at companies, which do not comply with labor standards. Also, export restrictions
may become a tool o f such enforcement as was documented by the American export
sanctions against the Soviet Union (USSR) in the early eighties.110 Some social responses
to non-compliance with labor standards may also become incentives for countries to
change their policies. These social responses may include boycotts and social labeling.111
However, all these forms o f inter-statal and societal influence but even when powerful
have never had definitive effect in providing compliance with labor standards.112
This reliance on external, multilateral or bilateral measures has been increasingly
outdated when legalization of international affairs has become perceived as the best way
106 Chamowitz, 217.
107 Chamowitz, 217-218.
108 Elmslie and Milberg. Also see: Chamowitz, 218.
109 Chamowitz, 219.
110 Chamowitz, 228.
111 Chamowitz, 229 and 255.
112 It needs to be noted that the indicated unilateral and multilateral measures may provide for limitation in
international trade, but they do not prohibit forced or prison labor entirely and do not provide penalties for
use o f such a labor. Moreover, the use o f the trade measures depends entirely on countries and their
willingness to do so.
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to arrange and manage today’s world affairs.113 Patrick Macklem presents some
important issues in this regard in his article “Labor Law beyond Borders.” He notes the
irrelevance and lack of functionality of traditional labor norms concerning the changing
nature o f jobs, new models of production, and increasing number of multinational
companies.114
At the same time, international labor standards are territorially constrained and
cannot comprehensively respond to the needs of changing working conditions. Hence, a
situation is created where companies engage in “social dumping” to reduce the cost of
production by establishing their branches in countries where the cost of labor is lower due
to poor labor standards and abuse of workers’ rights.115 The ILO recognizes that such
processes are taking place.116 For example, the Director-General’s Programme and
Budget Proposals for 2002-2003 recognizes that globalization has varied effects
depending on the countries and their condition. On the one hand, it reduces barriers to
trade and investment and helps create new jobs, but on the other hand it brings negative
effects such as “social dumping.”117 The Director-General’s Report also speculates that
There may be a potential disastrous mismatch between the different
perceptions. Whilst local authorities may believe that very low wages and
no labor regulation will attract business, the investor may well be ready to
accept higher cost if there is political stability, infrastructure, domestic
demand for produced goods and services demand well functioning
industrial relations.118

113 Brown, Deardorff, and Stem 243. Also see: Richards, 84.
114 Maklem 612.
115 Elmslie and Milberg, 46, 54.
U6Renshaw, 69.
117 The Proposals read accordingly: “Globalization is having an extremely various impact on both within
states and between them. Reduced barriers to trade and investment are helping to create new jobs around
the world,“ but “the employers and workers face the closure o f uncompetitive workplaces. Too many
violations o f international labor standards have taken place as countries seek to attract investments and
employment creation, at almost any price.” ILO, The Director-General’s Programme and Budget
Proposals, 3.
118 ILO, Report o f the Director General, Your Voice, 9.
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These speculations are supported by the literature according to which lower labor
standards usually account for lower productivity; hence introducing higher standards by
increasing productivity may encourage foreign investors.119
These voices as well as deteriorating standards of living in the developing
countries have begun to influence these countries to change their position on the role of
labor standards in their economies. 120 Now, we begin to hear opinions that enforcement
o f labor standards across the globe might have an elevating effect in their economies by
introducing higher living standards, reducing poverty by encouraging economic
development and positive attitudes to further liberalize trade.

121

Interestingly, a very new

and very important argument has been made that linking labor and trade can bring back
the importance o f the ILO and labor standards by ensuring their transparency and
enforceability.
HOW TO ENSURE COMPLIANCE WITH ILO’S RULES
There are two options discussed in the literature for international labor standards
to become efficiently enforced through closer association with trade. These two solutions
approach the problem o f enforcement from different angles. The first proposes that the
labor system adopt trade measures to ensure states’ conformity with labor standards. The

119 Three studies, by Rodric, Aggrawal and OECD are presented as documenting such situation. Brown,
Deardorff, and Stem, 246. Also see: Renshaw, 5-71. According to Elmslie and Milberg, introducing
minimum social standards that may coexist with trade liberalization is exemplified by the case o f the
“liberalization o f interstate commerce in the United States... because so many aspects o f production and
commerce have been removed from competition, subject instead to a national standard,” Elmslie and
Milberg.
120 For example, a recent ILO study shows that eliminating child labor would be beneficial for the
economic and social development o f the developing countries, and in the long run outweigh the costs o f
such action. ILO, International Programme on the Elimination o f Child Labour (IPEC), Investing in Every
Child: An Economic Study o f the Costs and Benefits o f Eliminating Child Labour (Geneva: International
Labor Office, December 2003), available at: <http://www.ilo.org/public/english/standards/ipec/publ/
download/2003_ 12_investingchild.pdf> (10/01/2004).
121 Maklem 625. Brown, Deardorff, and Stem, 246.
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second proposes that labor standards be enforced through changes in the trade system,
namely, by introduction o f the so-called “social clause” in the WTO or providing a new
i ^

WTO-related agreement in regard to labor standards.
Having described and explained the ILO system, in this chapter we will only
explore the first possibility as proposed in the literature namely, to introduce trade
measures as one of ILO’s mechanisms. The second option for labor standards
enforcement will be explained further in this study in the section devoted to the
explanation of the trade system.
Trade measures defined as “an application of tax or regulation exclusively on
traded goods- typically an import or sometimes also an export”

could be used to serve

systems other than trade, such as the ILO, to encourage its members to join particular
conventions and accept labor standards as well as to prevent countries’ non-compliance
with labor standards included in already signed conventions. Thus, it is argued that the
ILO possesses such authority based on the Permanent Court of International Justice
Decision of 1926 which, as Chamowitz describes, “ruled that the ILO had that
competence and further stated that it was inconceivable that the treaty parties intended to
prevent the ILO from drafting and proposing measures essential to the goals of humane

122 The “social clause” is as defined as “the proposed insertion o f five core labor standards into trade
agreements: freedom o f association, freedom to organize and to bargain collectively, and freedom from
forced labor, child labor, and job discrimination.” Ross and Chan. The WTO labor-related agreement
would be similar to Agreement on Trade-Related Intellectual Property Rights (TRIPs). On this issue see:
Chantal Thomas, “Trade-Related Labor and Environment Agreements?” Journal o f International Economic
Law 5, no 4 (2002).
Hughes and Wilkinson show how an Agreement on Trade-Related Aspects o f International Labor
Standards (TRILs) would look like while underlining what problems and obstacles creation o f such an
agreement could meet focusing on structural problems within the WTO system. Hughes and Wilkinson,
381-387.
123 Chamowitz, 30.
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labor conditions and worker protection.”124 Chamovitz goes on to explain ILO
competence to use trade measures may be also derived from the Versailles Treaty
Agenda and from the Phosphorous Match Convention. This Convention is relevant for
the identification of this competence of the ILO as it can be treated as a precedent for
incorporation o f trade measures into labor legislation.

A general competence can be

also derived from the Declaration Concerning the Aims and Purposes o f the ILO, which
is considered to allow trade measures as it provides for possibility to use any provisions
found appropriate into ILO decisions..126
Nevertheless, there is strong opposition against incorporating trade measures into
the labor system. Specifically, developing countries with lower levels o f labor standards
fear that trade measures would impede their development by producing barriers to
trade.127 It is also stressed trade measures may become an excuse to discriminate against
foreign products and services. Moreover, the ILO, to ensure compliance with labor
standards would have to establish an external system of dispute resolution and
enforcement. Hence, the inclusion of labor issues into the trade system remains a vital
question. What are the premises of such proposals? What are the constraints that make it
difficult for such proposals to be implemented? Why has labor become an important issue
at the trade agenda? We will look at these questions in the remainder of the paper when
exploring the international trade system, how it has developed, what are its premises and
objectives and how they correspond with those of the international labor system.

124 Chamowitz, 265.
125 Also the Convention on Abolition o f Forced Labor, which ultimately did not adopt the proposed ban on
goods but still could be considered as an attempt to establish a precedent for use o f trade measures by the
ILO. Chamowitz, 264.
126 For more detailed explanation o f ILO’s competence in regard to use economic measures see:
Chamowitz, 264-266.
127 Burtless, 12.
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INTRODUCTION
We will begin the analysis of the international trade system by looking at a
structure that has never become part of this system, namely the International Trade
Organization (ITO) and the Havana Charter that was designed to establish this
organization. The reason behind including the ITO in this study is that analysis of it
provides for an in-depth look at the possibilities of formal linkages between trade and
labor issues and serves as an example of a legalized and comprehensive trade system that
would incorporate labor concerns. Even though at the time of Havana Charter’s creation
countries were not prepared to accept binding commitments set by an external, highly
legalized trade organization, history has shown that the development of the trade system
proceeded towards idea of legalized structure.
Today, the WTO represents the victory o f legalization efforts. At the same time,
the WTO does not resemble the ITO. In fact, the different conditions under which both
organizations were developed have had an effect on their different structures, scopes and
functions. For this study, it is important to underline that the WTO has not provided for
any explicit labor related provisions that would envisage coping with labor-related
problems such as employment or labor standards. At the same time, changes in the global
environment that have provided for increasing interconnectedness of economies and
societies continue to underline the need for labor-related problems to be addressed by the
WTO as they greatly impact development of economic and trade relations. Considering
these changes as well as the growing complexity of labor relations and extended scope of
the WTO competence, labor issues have become an important item on the trade agenda.
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The discussion over a possibility of formal incorporation of labor-related issues
into the realm o f trade has been very difficult, complex and intense. Even though present
economic and political circumstances differ immensely from those of the post-war
period, similar problems still need to be resolved. These problems regard primarily the
differences between the interests and demands of developing and developed countries.
Besides resolving these issues, the relationship between international trade and labor
systems needs to be clarified. Hence, the Havana Charter and the ITO came into the
picture as an example o f possible solutions to the labor and trade disputes as well as
examples of possible difficulties that such solutions may experience. The process of their
the ITO’s creation, its organization, as well as the reasons why it has never become part
of world affairs provide us with a valuable lesson regarding labor-trade linkages that
could be introduced in the contemporary reality of global affairs.
Consequently, in this chapter we will analyze conditions that accompanied the
process o f creation and ultimate failure of the Havana Charter and the ITO. We will look
at the motives that stood behind the initiative to create such a system as well as the
process o f negotiations that resulted in the drafting of the Havana Charter. Through this
analysis we will attempt to stress the points of divergence between views of different
parties to the agreement. As well, we will look at the disputes that arose because of these
divergent views. Besides looking at the reasons for the ITO’s failure we will also attempt
to analyze substantive provisions of the Havana Charter that directly and indirectly dealt
with the labor system. We will look at the way the labor issue has been incorporated into
the trade system and how labor relations have been organized by the trading system to
respect the authority of the ILO. The last part of this chapter will provide an overview of
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the debates that lead to the creation of the ITO and how they contributed to the ITO’s
failure.
AMERICAN IDEA OF A LEGALIZED MULTILATERAL TRADE SYSTEM
The initiative to create a multilateral trade arrangement was undertaken much
later than the initiative to create ILO. It was not until the Second World War when the
first substantive proposals had been raised to develop international trade system. These
proposals came primarily from the US. The US was the only international actor that
could take a lead in the international system at that time when European economies were
recovering from the ruin of consecutive wars and the inter-war depression. Only the
United States had the means and resources to help Europe and the remaining part of the
world in the difficult task of recovering from the damages of war and, unlike after the
First World War, it was prepared to assume this task.

American land, industry, and

agriculture were not destroyed by the war and the economy did not suffer war damages.
Rather, it had been experiencing an economic boom when boosted by the demand for

128 The events o f the First World War destroyed the economies o f most European countries causing
economic concerns to become a major focus for most o f them. These concerns had not brought however
ideas o f multilateral economic cooperation but lead to an overall protectionist trend. As Clair Wilcox
notices, there had been a shift o f economic power from Great Britain to the North America. The United
States did not suffer the direct effects o f war. Moreover, it has become a major world creditor. At the same
time however, this events found the United States, as Wilcox puts it “unprepared to assume responsibility
that came to her unasked.” Clair Wilcox, A Charter f o r World Trade (New York: Macmillan Company,
1949), 5. This aspect together with the European economies experiencing severe post-war problems caused
that protectionism and nationalism took over the liberal ideas in both parts o f the globe. Furthermore, the
events o f the Great Depression in the thirties deepened the overall protectionist trend. As a result, countries
virtually closed their borders for foreign products in the attempt to protect domestic markets and producers.
Hence, the world witnessed the introduction o f unbearably high tariffs, quantitative restrictions and
exchange controls. Nationalist measures were imposed to an extreme extend in the newly bom fascist
regimes o f Italy and Germany. The world o f thirties became a highly divided place with each country
trying to achieve the highest possible level o f self-sufficiency and economic independence. This trend not
only did not help states to recover from the devastating effects o f war and economic depression but it
became a source o f growing hostility and disputes among the nations. These developments lead to another
international disaster, namely to the World War II. Wilcox, 8-9.
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American military and non-military products throughout the war and in the post-war
period.129
However, American economic prosperity could not avoid shortcomings. The
major o f these shortcomings had become apparent when the European customers were
not able to pay for the American supplies and a situation of “dollar famine” took place.130
As Wilcox describes it “the consequence was a drain on foreign reserves of gold and
dollars that would have spelled bankruptcy if it had not been controlled.”131 Countries
needed to constrain their imports, which brought the danger of economic depression
similar to what took place in the thirties after countries closed their economies in the
aftermath o f World War I. To prevent such a disaster the world needed a new and
substantive solution.132
The concerns over the possibility o f another disastrous economic depression were
particularly great in the US. Consequently, the US initiated a new development,
proposing to establish a multilateral trading system that could ensure reconstruction and
development o f damaged and underdeveloped economies. At the same time this system
would ensure that after achieving the goals of reconstruction, countries would liberalize
their markets and hence allow for further economic development by free (freer)
international flow o f goods and services.133

129 Wilcox, 9-10.
130 The expression “dollar famine” or “dollar shortage” is referred to a situation o f trade imbalance. It
occurred after the Second World War when the US has a predominant advantage over its trading partner n
export o f goods and services. As a result o f such situation, the importing nation was unable to pay for the
imported goods having received only about one tenth o f necessary resources through their imports.
Wilcox, 11. On the situation o f Great Britain see: Thomas Zeiler, ”GATT Fifty Years Ago,” Business and
Economic History 26, no.2 (1997): 710. ProQuest. Document ID: 26480950.
131 Wilcox, 11-12.
132 Douglas A. Irwin, “The GATT in Historical Perspective,” The American Economic Review 85, no.2
(1995): 323-324. ProQuest. Document ID: 1458527.
133 Wilcox, 13.
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This approach to build a multilateral system that would promote cooperation
among the nations was welcomed by the post-war world. Similar approaches brought to
life the United Nations and, as we have seen, gave the basis for the continuation of the
ILO’s work. At the economic level they resulted in establishment o f international
economic institutions such as the International Bank for Restoration and Development as
well as the International Monetary Fund (IMF). In trade relations an idea to create an
international organization to govern world-trade affairs had been initiated by the US
administration.
American attempts to create a hospitable environment for the post-war
multilateral trade system can be seen traced to the year 1941 in which the Atlantic
Charter for trade cooperation was published.134 Throughout the remainder of the war, the
American government kept on developing its ideas regarding post-war trade. Talks with
the governments o f other states, such as Great Britain and Canada were conducted to
ensure their postwar involvement in the American initiatives.

1^

As a result, in 1945 the government of the United States presented to the
American people and other governments of the world its Proposals fo r the Expansion o f
World Trade and Employment. 136 In 1946, in its First Meeting, the UN Economic and
Social Council called for the International Conference on Trade and Employment and
established a Preparatory Committee to prepare its agenda. Following this call, the US

134 This Charter created a particular bond between the United States and Great Britain, a new and old
trading world power. It was signed during the war but not only for the purposes o f war. It established a goal
for cooperation in trade after the war. Shortly after the Atlantic Charter had been published the US joined
the Allied forces o f Western Europe in their struggle against Germany, Italy and Japan.
135 Michael Hart ed., Also Present At the Creation. (Ottawa: Centre for Trade Policy and Law, 1995), 3435.
136 The content o f the Proposals f o r the Expansion o f World Trade and Employment had been adjusted to
the Anglo American Financial Agreement, and which had been agreed with by the British government.
Wilcox, 39.
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prepared a Suggested Charter for International Trade Organization and distributed it
among the governments o f the Preparatory Committee. Consequently, the Suggested
Charter was adopted as a basis for the agenda of the talks on the creation of international
trade organization.
After meetings in London and Geneva and negotiations on the final shape of the
multilateral trade agreement, the final agreement on the Charter was reached and signed
by fifty-free countries at the Havana Conference.137 As provided by the Charter itself, the
ITO was to enter into force after the twentieth government ratified the text of the Charter
and deposited an instrument of ratification with the Secretary-General of the UN.138
The Havana Charter provided for a comprehensive, legalized trade agreement,
which incorporated many trade-related concerns into the trade system. It stressed the
importance o f post-war reconstruction and development as well as countries’
commitment to gradually liberalize their trade provisions. These economic concerns were
also accompanied by the ubiquitous notion of “embedded liberalism” that accounted for
the creation of the Bretton Woods System and that saw the ILO as an important element
of economic affairs that would introduce social dimension to economic concerns.
Interestingly, while the earlier negotiations witnessed rather a moderate level of
controversies, which could be resolved by adjustment in the American Proposals,
Havana uncovered deep disputed issues, disagreements, and even accusations,
specifically concerning the issues of economic development and industrialization raised
by the countries o f Latin America but also regarding European concerns with their post

137The Havana Conference had been attended by representatives o f fifty-six nations The Soviet Union did
not take part in Havana Conference.^.) Three countries, namely Argentina, Poland and Turkey did not sign
the Final Act. Hart, 45.
138 Havana Charter for the International Trade Organization (Havana Charter), available at:
<http://www.wto.org/english/docs_e/legal_e/prewto_legal_e.htm> (10/09/2003), Article 103, paragraph 2.
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war reconstruction. In an era of post-war problems, the system introduced by the Havana
Charter proved to be too sophisticated in its legal structure and binding objectives and
hence was not accepted by countries wary of giving up any part of their sovereign power
and independence.
As they are important for the substance of this study, these concerns will be
brought to attention later in the paper when assessing the trade-labor linkages that were
institutionalized in the Havana Charter. At this point, we will provide a short overview of
the objectives of the Charter and functions assigned to the ITO that is important for the
overall understanding o f the Charter and the idea of the ITO as well as for the reasons for
disputes between the countries. Having in mind the purpose of this study, we will pay
particular attention to the objectives and functions that provide for the introduction of
labor issues into the trade system.
THE NEGOTIATED AGREEMENT OF 1949 (THE HAVANA CHARTER)
The Final Act (Havana Charter) of 1949 provided for a comprehensive
multilateral agreement on trade in both goods and services. This comprehensive
agreement was designed to function as one of the elements of the UN system. In the
opening lines, the Havana Charter provides a general statement underlining the common
basis for the UN Charter and the Final Act of the Havana Conference, as Article 1 reads,
“RECOGNIZNG the determination of the United Nations to create conditions of stability
and well-being, which are necessary for peaceful and friendly relations among nations,
THE PARTIES of this Charter undertake in the fields of trade and employment to co
operate with one another and with the United Nations.” The same Article of the Charter
also indicates the common objectives set by the Havana and UN Charters. These
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objectives include high standard of living, full employment and economic progress of
1IQ

development.

These general objectives were to be accomplished by the trade system

through pursuing trade-specific goals indicated further in the Article 1. These goals
included: contribution to expanding world economy by assuring growing level of income,
effective demand, consumption and trade; assisting economic development and
encouraging international flow of capital for productive investment, furthering
liberalization of market access, promoting the reduction of tariffs and other barriers to
trade and elimination of discriminatory treatment; increasing opportunity for trade and
economic development; facilitating international consultation and cooperation in
resolving all problems relating to international trade in fields such as employment,
economic development, commercial policy, business practices and commodity policy.140
The importance o f Article 1 is indisputable and is underlined by its last provision,
namely that “they (parties to this Charter) hereby establish the INTERNATIONAL
TRADE ORGANIZATION through which they shall co-operate as Members to achieve
the purpose and the objectives set forth in this Article.” 141 Establishing the ITO on the

139 Accordingly the UN Charter’s Preamble indicates the UN goals:
“WE THE PEOPLES OF THE UNITED NATIONS DETERMINED to save succeeding generations from
the scourge o f war, which twice in our lifetime has brought untold sorrow to mankind, and to reaffirm faith
in fundamental human rights, in the dignity and worth o f the human person, in the equal rights o f men and
women and o f nations large and small, and to establish conditions under which justice and respect for the
obligations arising from treaties and other sources o f international law can be maintained, and to promote
social progress and better standards o f life in larger freedom, AND FOR THESE ENDS to practice
tolerance and live together in peace with one another as good neighbors, and to unite our strength to
maintain international peace and security, and to ensure, by the acceptance o f principles and the institution
o f methods, that armed force shall not be used, save in the common interest, and to employ international
machinery for the promotion o f the economic and social advancement o f all peoples.”
140 Havana Charter, Article 1.
141 The International Trade Organization is a subject o f the Chapter Seven o f the Charter. This Chapter
contains provisions regarding the membership (Article 71), organizational structure (74-85) and functions
o f ITO (71). It establishes and prescribes the arrangement o f ITO’s organizational bodies such as the
Conference, the Executive Board, the Commissions, and the Director-General. (74-85) It also specifies
further ITO’s relation to the UN and other organizations as well as international status o f the ITO and
members contributions).
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basis o f the same UN ideas that the ILO promoted, the Havana Charter included labor
and other social concerns into the trade system. Furthermore, stressing the importance of
issues such as employment and standard of living, the Charter made an explicit
connection between these regimes and conforms to the principle included into the ILO’s
Declaration of Philadelphia, which reads that “all national and international policies and
measures, in particular those of an economic and financial character, should be judged in
this light (lasting peace and social justice) and accepted only in so far as they may be held
to promote and not to hinder the achievement of this fundamental objective.”142
More specific provisions on the structure and activities of the ITO were provided
in the Charter (Chapter Seven) once more underlining the ITO’s functions and its
cooperation with the UN. The ITO was envisioned as one of the specialized agencies of
the UN, as according to Article 86 “The Organization (ITO) shall be brought into
relationship with the United Nations as soon as practicable as one of the specialized
agencies referred to in Article 57 of the Charter of the United Nations.” Having in mind
that the ILO was one of the UN specialized agencies, this association with the UN
provides a floor for future cooperation between the ITO and ILO within the UN
system.143 It also explains the similarities in the general objectives of both organizations
that included lasting peace, economic development, and importance of full and
productive employment.

142 ILO, Declaration o f Philadelphia, Article II.
143 This cooperation is prescribed by Articles 57 and 58 o f the UN Charter. Article 57 reads accordingly:
“The various specialized agencies, established by intergovernmental agreement and having wide
international responsibilities, as defined in their basic instruments, in economic, social, cultural,
educational, health, and related fields, shall be brought into relationship with the United Nations in
accordance with the provisions o f Article 63. Additionally Article 58 states: The Organization shall make
recommendations for the co-ordination o f the policies and activities o f the specialized agencies.”
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It is important to note that though the ITO was to become one of the UN agencies,
this would not infringe on the ITO’s independence in the legal matters. Accordingly, the
Charter contains provisions that provided the ITO with legal status in the international
realm and in the territory of Members of the ITO. The Charter reads, “The Organization
shall have legal personality and enjoy legal capacity as may be necessary for the exercise
of its functions,” and “the Organization shall enjoy in the territory of each of its Members
such a capacity, privileges, and immunities as may be necessary for the exercise of its
functions. (Articles 89 and 90, paragraph 1, respectively).144
Consequently, to perform its tasks and functions the organization has been
furnished with a set of institutional bodies. Article 75 determines that “The Organization
shall have a Conference, an Executive board, and Commission ..., and such other organs
as may be required.” Within this structure the legislative functions have been assigned to
the Conference, executive to Executive Board and administrative to the Commission. By
following such an arrangement the Havana Charter very much resembles the structure of
the ILO, excluding the tripartite principle present in the ILO. Furthermore, according to
Article 75 a majority of votes would be enough to approve legislative decisions and
provide for a definitive determination regarding all member-countries of the organization.
This is particularly important, as the countries could feel vulnerable in regard to some of
the decisions they would not favor but would have to comply with due to majority vote.

144 It is not to say that the affiliation with the UN would have no impact on the legal status o f the
Organization. In fact the same Article 90 o f the Havana Charter provides for an explanatory provision
regarding ITO’s legal status in the Territory o f Members. It specifies that “When the Organization has been
brought into relationship with the United Nations ... the legal capacity o f the Organization and the
privileges and immunities provided for in the preceding paragraphs shall be defined by the General
Convention on Privileges and Immunities o f the Specialized Agencies, adopted by the General Assembly o f
the United Nations, and from time to time amended, and as supplemented by an annex relating to the
International Trade Organization.
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A similar majority vote situation would be present in the decision-making process in the
Executive Board.145
These provisions, different than in the ILO system, have been complemented by a
dispute settlement system, set out in Article 92:
l...th at they will not have recourse, in relation to other Members and to
the Organization, to any procedure other than the procedures envisaged in
this Charter for complaints and settlement of differences arising out of its
operation. 2. The Members also undertake, without prejudice to any other
international agreement, that they will not have recourse to unilateral
economic measures of any kind contrary to the provisions of this Charter.
Thus, the Charter provides procedures for consultation and arbitration as well as
references to the Executive Board, Conference. 146 Lastly, the Charter provides for an
external body to judge the disputes, namely the International Court of Justice (ICJ).147
The involvement of an external body was crucial for the dispute settlement system
to be complete and for the Organization to be a fully legalized structure, as the
incorporation of independent jurisdiction and judicial procedures also presents an
acknowledged feature o f a highly developed international organization of recognized
legal status in international law. Nonetheless, as the report of the Canadian Delegation to

145 Havana Charter, Article 79.
146 Havana Charter, Articles 93 through 96. Article 93 specifies three cases in which consultation or
arbitration may occur, namely breach o f Charter’s obligations, application o f measure not conflicting with
the Charter’s provisions, and other situation. Looking at such wording, it is important to note that the third
category o f cases leaves the article open for any new situations and hence, significantly broadens its scope.
As the report o f Canadian Delegation to the Havana Conference notes, the involvement o f the ICJ had been
one o f the most contested issues during the negotiations. At the end, Article 96 o f the Charter allows only
advisory opinion o f the Court) Concluding the provisions on dispute settlement, it is important to note that
their significance does not only lie in the assurance o f the compliance with the Charter’s obligations. The
incorporation o f judicial procedures also presents an acknowledged feature o f highly developed
international organization o f recognized legal status in the international law. Emst-Ulrich Petersmann,
“Human Rights and International Economic Law in the 21“ Century: The Need to Clarify their
Relationship,” Journal o f International Economic Law 4, no. 1 (2001): 25.
147 The choice o f ICJ as an external body to judge in trade disputes indicates another link to the UN system.
It needs to be remembered that the ICJ is a one o f the U N organs and has been also assigned by the ILO
Constitution to take part in the process o f monitoring o f states compliance. ILO, Constitution, Articles 29
and 31.
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the Havana Conference notes, the involvement of the ICJ had been one of the most
contested issues during the negotiations. At the end, Article 96 of the Charter allows only
an advisory opinion of the Court. Hence, the dispute settlement system has been
weakened to some extent.
As we have seen, the structure of the ITO resembles the one prescribed to the
ILO; however it provides for a mechanism of dispute settlement and hence establishes an
organization able to provide compliance with its rules. Because the ILO was linked to the
ITO within the UN system and it was referred to in the Havana Charter itself, there was a
chance that labor standards and other ILO norms would acquire more than aspirational
character. Was the world, however, ready for such solutions? Were the countries ready to
give up their sovereign power in shaping their internal policies regarding not only trade
but also social issues such as labor? These concerns became major issues in the process
of designing the Charter. They also contributed to the Charter’s failure. They showed that
at the end of the Second World War countries were not ready to accept a multilateral
trade agreement that, in fact, would also decide on other trade related issues.
The breadth of the proposed agreement can be seen in the objectives spelled out in
the cited above Article 1. Moreover, Article 72 extends the ITO’s competence, when
setting out some of the more specific functions that the Organization would perform.
Article 72 states that:
“The Organization shall perform the functions attributed to it elsewhere in
this Charter. In addition the Organization shall have the following
functions:
a. To collect, analyze, and publish information relating to
international trade...
b. to encourage and facilitate consultation among Members on all
questions relating to the provisions of this Charter,
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c. to undertake studies and having due regard to the constitutional
objectives and legal systems of Members, make recommendations,
and promote bilateral or multilateral agreements concerning
measures designed
i) to assure just and equitable treatment for foreign
nationals and enterprises;
ii) To expand the volume and improve the bases of
international trade...;
iii) to carry out,..., the functions specified in paragraph 2 of
Article 10,148
iv) to promote and encourage establishment for technical
training that is necessary for progressive industrial and
economic development; and,
v) generally to achieve any of the objectives set forth in
Article 1;
d. in collaboration with the Economic and Social Council of the
United States and with such intergovernmental organization as
may be appropriate to undertake studies on the relationship
between world prices of primary commodities and manufactured
products...;
e. generally, to consult with and make recommendations to the
Members, and, as necessary, furnish advice and assistance to them
regarding any matter relating to the operation of this Charter, and
to take any other action necessary and appropriate to carry out the
provisions of the Charter;
f. To cooperate with the United Nations and other intergovernmental
organizations in furthering the achievements of the economic and
social objectives if the United Nations and the maintenance or
restoration of international peace and security.

Article 72 is important because of two major concerns that relate to this study.
First, it provides for even closer affiliation with the system o f the United Nations creating
a possibility of the ITO’s cooperation with other UN agencies such as the ILO itself.
Second, by explicit statement149 and by reference to Article 1, it points out again the
social concerns that the ITO should include in its agenda. Hence, it brings a sound basis
for issues o f labor being explicitly introduced in the Charter. It also brings us to the point

148 These functions regard co-operation for economic development and reconstruction
149 Article 72 (f) o f ILO Constitution reads accordingly: “furthering the achievements o f the economic and
social objectives.”
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when the Charter’s provisions that directly and indirectly can be associated with the
issues o f labor need to be described and analyzed.
THE HAVANA CHARTER AND THE ISSUES OF LABOR
As presented above, the Havana Charter is an agreement of unprecedented
breadth. It incorporated most of the issues that, as Brown puts it, “affect and are affected
by international trade policy in its broadest meaning.” To the issues that affect the trade
policy and hence had been included into the Charter belong the issues of labor. Concerns
over labor were spelled out in the Chapters II to VI o f the Charter and dealt with four
major areas: employment, balance of payments, fair labor standards, and services.
The major source for reference regarding labor is Chapter II entitled
“Employment and Economic Activity.”

As the Canadian Delegation to the Havana

Conference noted when analyzing this Charter in its report:
Chapter II recognizes the close relationship between the level of world
trade and the state of employment, production, and effective demand in
the respective countries of the Members. (...) It recognizes further that the
state of employment, production, and demand is an international concern,
since extreme fluctuations in the economic activity of a country,
particularly o f an important economic country like the United States will
be transmitted to other countries through the demand for imports. (...) The
popularity o f this Chapter rests largely with the smaller countries and the
countries producing primary commodities. They feel that instability in the
large industrial countries was responsible for their economic ills o f the
past.150

Chapter II of the Havana Charter contains six articles in which specific
obligations of the country Members are spelled out. Articles 2 and 3 refer to countries’
obligations to maintain within its borders “full and productive employment.”151 Article 2
states

that

“Members

recognize

that

the

avoidance

of

unemployment

150 Hart, 89.
151 Havana Charter, Article 3, Paragraph 1.
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underemployment... is not of domestic concern alone, but it is also a necessary condition
for the achievement of the general purpose and the objectives set forth in Article 1,
including expansion of international trade, and thus for the well being of other countries.”
The wording of this provision not only introduces the issue of employment as a matter of
international scrutiny, but also, by doing so establishes a direct link with the labor regime
and ILO provisions that call for full employment policies. Hence, it opens opportunity for
cooperation in that matter as well as for collective ITO-ILO actions focused on
improving the compliance with the provision of “full and productive employment”.

1

The next paragraph of Article 2 stresses that even though the issue of employment
“must depend primarily on internal measures taken by individual countries,” “such
measures should be supplemented by concerted action under the sponsorship of the
Economic and Social Council of the United Nations, in collaboration with the appropriate
inter-governmental organizations...” The employment issues should also be facilitated by
the ITO through exchange of information and cooperation between the Members.

1

Furthermore, Article 3 develops the general provisions of Article 2 by stating that “Each
Member shall take action designed to achieve full and productive employment and large
and steadily growing demand within its own territory through measures appropriate to its
political, economic and social institutions.” In the accordance with Article 4, it stresses

152 We will see further in the paper that because o f employment being mostly a domestic issue, the fear
before a more effective system o f enforcement o f the ITO has raised many concerns regarding issues o f
sovereignty and independence form external interference with domestic affairs. This fear has not been
avoided even with provisions
153Havana Charter, Article 2, paragraph 3 reads, “The Members recognize that the regular exchange o f
inform ation and views among the Members is indispensable for successful co-operation in the filed o f
employment and economic activity and should be facilitated by the Organization.”
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the importance of sustaining the employment, production and demand and avoiding
measures which would negatively affect countries’ balance-of-payment.154
Accordingly, Article 4 requires Members to fully contribute to the removal of
maladjustment within the balance of payment.155 The reference to the issue of balance-ofpayments within the chapter focusing on employment brings to light the concerns of
countries that balance-of-payments difficulties may spread from country to country were
such “full employment” policies not in place. Consequently, economic depression such as
the Great Depression of 1930s could follow. Especially, balance-of-payments difficulties
o f major creditor countries were seen as these affecting the most the economies of other
countries.156
Hence, the obligation of maintaining full and effective employment was primarily
directed to the attention of the member countries. As the report of the Canadian
delegation to the Havana Conference noted: “the popularity of this Chapter rest[ed]
largely with the smaller countries and the countries producing primarily commodities.
They [felt] that instability in the large industrial countries was responsible for their
economic ills o f the past.”157 Further in this paper, we will discuss the debate over these
provisions of the Charter. For now, it is enough to note that Article 4 Paragraph 1

154 Havana Charter, Article 4 reads “1. In the event that a persistent maladjustment within a Member’s
balance o f payments is a major factor in a situation in which other Members are involved in balance-ofpayments difficulties which handicap them in carrying out the provisions o f Article 3 without resort to
trade restrictions, the Member shall make its full contribution, while appropriate action shall be taken by
the other Members concerned, towards correcting the situation. 2. Action in accordance with this Article
shall be taken with due to regard to the desirability o f employing methods, which expand rather than
contract international trade.” Article 3, paragraph 2, Havana Charter reads: “Measures to sustain
employment, production and demand shall be consistent with other objectives and provisions o f this
Charter. Members shall seek to avoid measures, which would have the effect o f creating balance-of payments difficulties for other countries.”
This provision is a reflection o f a concern that a situation o f “dollar famine” might occur again and
cause a worldwide depression.
156 Wilcox, 10-11.
157 Hart, 89.
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provides that appropriate actions should be taken by other members to correct the
situation. Again as the Canadian delegation to the Havana Conference notes “teeth are
put into that warning (to the large and industrial countries) that a country may be required
to take action to protect itself against extreme fluctuations in other countries. At the same
time, however, to prevent economies from closing in case of such economic difficulties,
Article 4 paragraph 2 requires that actions “shall be taken with due to regard to the
desirability of employing methods which expand rather than contract international trade.”
Further in Chapter II, other provisions are included to facilitate the development
o f national employment within a framework that would ensure overall international
development. These provisions are integrated in the Article regarding consultations and
exchange of information with respect to the issues of employment and balance of
payment. 158 The importance, of Article 5 should also be emphasized as it opens another
opportunity for the ILO to partake in the activities of ITO and its members. Such
opportunity is created by statements in the Article such as, “The Members and the
Organization shall participate in arrangements made or sponsored by the Economic and
Social Council of the United Nations, including arrangements with appropriate inter
governmental organizations” and “consultation with a view of concerted action on the

part of government and inter-governmental organizations in order to promote

158 Article 5 o f the Havana Charter reads: “ l.The Members and the Organization shall participate in
arrangements made or sponsored by the Economic and Social Council o f the United Nations, including
arrangements with appropriate inter-governmental organizations: a) o f the systematic collection, analysis,
and exchange o f information and domestic employment problems, trends, and policies relating to national
income, demand and the balance o f payments; b) for studies, relevant to the purpose and objectives set
forth in Article 1, concerning international aspects o f population ad employment problems; c) for
consultation with a view o f concerted action on the part o f government and inter-governmental
organizations in order to promote employment and economic activity. 2. The Organization shall, if it
considers that the urgency o f situation so requires, initiate consultations among Members with a view to
their taking appropriate measures against the international spread o f decline in employment, production or
demand.”
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employment and economic activity.” With the ILO being a major inter-governmental
organization and a specialized agency of the UN to deal with the issues of labor and
employment, the creation of a formal link between the trade and labor regime becomes
clear.159
An even clearer and very important link between the international trade and labor
systems is also established by the provisions of Article 7, which obligates the Members to
comply with international labor standards. Article 7 reads as follows: “The Members
recognize that measures relating to employment must take fully into account the rights of
workers under inter-governmental declaration, conventions, and agreements. They
recognize that all countries have common interest in the achievement and maintenance of
fair labor standards related to productivity, and thus in the improvement of wages and
working conditions as productivity may permit.” Furthermore, this Article recognizes that
unfair labor standards are detrimental for the development of international trade.160
Hence, it obligates the countries to respect workers’ rights contained by inter
governmental declarations, conventions and agreements. Moreover, it establishes the

159 In Havana, the Australian delegation submitted a resolution on employment to the Economic and Social
Council, in which it additionally underlined the importance o f labor migration to the employment issue.
Australian submission o f this resolution underlined that “in relation to the maintenance o f full employment
it is advantageous to countries which require or receive and to countries which supply work[er]s on a
seasonal or temporary basis to adopt regulations which will [mutually] safeguard their interests and also
protect their migrants and the domestic work[er]s against unfair competition or treatment.” Consequently a
proposal was put it that “the Economic Social Council in conjunction with appropriate agencies such and
International Labor Organization and its Permanent Migration Committee consider the problem o f
temporary and seasonal workers, ..., for the purpose o f formulating in consultation with members directly
affected,] conventions and model bilateral agreements on the basis o f which individual governments my
concert their actions to ensure mutually advantageous agreements for their countries and fair conditions for
the workers concerned.” Dedman to Brown and Cabinet Sub-Committee on Trade and Employment
Conference, Cablegram G23, Havana, 09/01/1948, available at: <http://www.info.dfat.gov.au/
info/historical/ HistDocs.nsf/vVolume/8D5972DCBA27153ECA256CD90016DlFE> (12/02/2004).
160 Havana Charter, Article 7, paragraph 1 reads: “The Members recognize that unfair labor conditions.
Particularly in production for export, create difficulties in international trade, and, accordingly, each
Member shall take whatever action may be appropriate and feasible to eliminate such conditions within its
territory.”
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obligation of member countries to eliminate unfair labor conditions on their territory.151
Having the dispute settlement in the ITO structure, the inclusion of labor standards in the
Charter opens the door to an effective enforcement of standards set by the ILO.
As we can see, the obligations of Article 7 are rather unspecified and general in
wording. This is a sign o f acknowledging the competence of the ILO in this area. Instead
of infringing on the competences of the ILO, the Charter provided for formal cooperation
between the ILO and the ITO when stating: “In all matters relating to labor standards that
may be referred to the Organization in accordance with the provisions of Articles 94 or
95, it shall consult and cooperate with the International Labor Organization (Article 7,
paragraph 3).162 Additionally, it obligates those ITO members, which are also members
of the ILO, to cooperate with the ILO and conform to its actions. In this way the Havana
Charter safeguards explicitly compliance with the ILO. Once more, the Havana Charter
provides for an option of more effective enforcement of labor standards.
Besides the direct references to labor issues regarding employment, fair labor
standards, or cooperation with the ILO, there are some indirect links between the trade
system created by the Havana Charter and the international labor system. One of the most
important of those links is the inclusion of trade in services into the scope of the
agreement. The Havana Charter recognizes that “certain services, such as transportation,
telecommunication, insurance and the commercial services of banks, are substantial

161 Havana Charter, Article 7, paragraph 1 reads: “Each Member shall take whatever action may be
appropriate and feasible to eliminate such conditions within its territory.” The Havana Charter does not
contain any specific provision in refer to the issue o f labor migration. The proposals to include issue o f
labor migration into the Charter had been dealt with by referring to it in the Resolution on Employment.
See Hart, 90.
162 There have been proposals to include more explicit reference to the labor standards in the Charter. For
example, the delegation o f Argentina proposed that the observance o f labor standards would be included as
on e o f the objectives o f the Havana Charter. This proposal has been rejected; as such provision would fell
within the ILO’s competence. Hart, 88.
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elements o f international trade and that any restrictive business practices by enterprises
engaged in these activities in international trade may have harmful effects similar to those
indicated in paragraph 1 of Article 46” (Article 53).163 It should be underlined that the list
in Article 53 should be considered as only exemplary in nature. Hence, the Charter leaves
the possibility open for other forms of trade in services being assigned to its
jurisdiction.164
The link between the Charter provisions on services and the labor issues becomes
clear when one realizes that, as was already stressed, international trade in services often
relies on the flexibility and mobility of service providers. Considering that trade in
services would sooner or later bring the issue of restrictions on the foreign service
providers accessing the markets of a particular country, one of the areas in which the
labor consideration could be introduced would be the access to markets as well as the
treatment of foreigners already personally providing services in a host country. Hence,
the provisions of Article 53 could provide a basis of future assessment of domestic
policies that regulate the inflow of foreign workers into the territory, specifically as these
policies could become a leeway for private and public enterprises to discriminate against
foreign service providers. Considering this, the next provision of Article 53 states “The
Organization shall ..., cooperate with other inter-governmental organizations in
163 Article 46 o f Havana Charter regards “General Policy towards Restrictive Business Practices.”
According to the Article these practices include “the part o f private or public commercial enterprises,
business practices, which restrain competition, limit access to markets, or foster monopolistic control
whenever such practices have harmful effects on the expansion o f production or trade and interfere with the
achievement o f any o f the other objectives set forth in the Article 1.” Interestingly while Article 53 ties up
to Article 46 for indicating the harmful effects, the later does not actually provide for any specific listing o f
these effects as well. One could only predict that those effects will be steaming from the restraints in
competition, limited market access, and monopolistic control.
164 Article 53 o f Havana Charter reads clearly “certain services” and than provides for examples “such
a s ...” Hence, it leaves the possibility open for other forms o f trade in services being assigned its
jurisdiction. The only services that are excluded form the Charter’s jurisdiction are shipping services. These
are subject to the Convention o f the Inter-governmental Maritime Consultative Organization. Havana
Charter, Annex P, Interpretative Notes.
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connection with restrictive business practices affecting any field coming within the scope
of this Charter and those organizations shall be entitled to consult the Organization, to
seek advice, and to ask that a study of particular problem be made“ (Article 53, paragraph
4).
Other than services, the comprehensive provisions on foreign investment included
in the Charter may be considered as having an indirect association with the issues of
labor. The provisions of the Charter’s Article 12 encourage foreign investment as “The
Members recognize that: a) international investment, both public and private, can be of
great value in promoting economic development and reconstruction, and consequent
social progress.” Furthermore, Article 12 states “Members should promote co-operation
between national and foreign enterprises or investors for the purposes of fostering
economic development or reconstruction...” (Paragraph 3).
In this light Article 72 that lists ITO’s functions acquires more specific meaning
when it promotes agreements and undertaking studies in regard to “measures designed to
assure just and equitable treatment for foreign nationals and enterprises.” Article 11
develops this idea as it includes provisions to ensure good treatment for foreign workers
and foreign nationals investing in a member country stating that “no Member shall take
unreasonable or unjustifiable action within its territory injurious to the rights o f interests
of nationals o f other Members in the enterprise, skills, capital, arts and technology which
they have supplied.” Article 11 specifies further that the ITO should cooperate with other
inter-governmental organizations and make recommendations for and promote bilateral
or multilateral agreements as may be appropriate to ensure just and equitable treatment”
in that regard, as well as to “make recommendations and promote agreements designed to
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facilitate an equitable distribution of skills, arts, technology, and equipment, with due
regard to the needs of all Members.” The term ‘skills’ may be interpreted twofold, either
with supplying training to the nationals of a hosting country or with supplying a labor
force directly by foreign service providers. Both scenarios include the cross-border flow
of service providers or workers, which would be considered a field of expertise of the
ILO. Consequently, the next possibility for cooperation between ITO and ILO becomes
open for exploration.
The inclusion of the labor issue was consistent with the Charter’s wide scope and
its recognition of the UN objectives regarding the social sphere.165 It also reflected a
departure from the ideas of laissez faire and an increase in popularity of the Keynesian
theory.166 Many considered the labor provisions to be needed for balanced development
o f all countries o f the globe.

167

They have stressed that the provisions regarding labor

were general enough to allow countries a great deal of independence when creating
respective policies and conducting respective actions. Moreover, they noted that there

165 Article 1 o f Havana Charter contains recognition o f the UN Charter, specifically it refers to the Article
55 o f the UN Charter.
166 The Keynesian theory assumed an active role in the macro-economy o f state. The inclusion o f the issue
o f employment was specifically demanded by British and Australian delegations, which decided to pursue
less libertarian and more protectionist trait to rebuild and develop their post-war economies. See: Zeiler,
710-711. Hart, 45.
167 Still, at the completion o f the Havana Charter many believed in success in establishing the ITO. For
example, the Canadian Delegation to the UN Conference at Havana expressed in their report a conviction
that the ITO would be set up already in the year 1949. Also many contemporary scholars, such as Wilcox
or Brown, advocated the idea o f ITO and hoped for its establishment. Acknowledging the imperfections
embedded in the Charter and the problems associated with the ITO, the charter was found by many as the
best possible solution for the world trade. W ilcox argued, for example, that the Charter provided a
framework that could be developed into a body o f principles that would bring the national policies to
conformity and in that way would support peaceful resolution o f economic and non-economic conflicts and
would facilitate international cooperation and development. Wilcox, 209. Similarly, Brown, after
analyzing other options for world trade supported the establishment o f the ITO as the best possible solution.
In the attempt to convince American its opponents in his book The United States and the Restoration o f
World Trade, Brown addressed the criticisms against the Charter and sought to show the benefits that ITO
would bring to the American economy. William Adams Brown, The United States and the Restoration o f
World Trade (Washington, D.C.: The Brookings Institution, 1950) 362-384.
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was little actual obligation involved in these provisions but they were rather, as Brown
puts it, “a declaration of good will.”168
Still, as it was already noted, some proponents of strictly liberal trade rules
criticized the labor provision of Charter as reaching too far into the sovereign rights of
states and disturbing the development of free trade.169 The discussion over the
appropriateness of introducing labor concerns into the realm o f international trade had
accompanied the creation of the Charter and created a great deal of dispute specifically
over the issue of full and productive employment. Having in mind the focus of this study,
the disputes over the inclusion of labor issues into the Havana Charter will now be
analyzed. Through this analysis we will attempt to look for the reasons why the inclusion
o f labor into the trade system presented and still presents such a controversial and
contested issue.
THE CONTROVERSIES BEHIND THE CHARTER AND THE FAILURE OF THE
ITO
As underlined, the Havana Charter was a result of extensive American attempts to
create a multilateral trade system. Hence, inevitably it incorporated American ideas on
the solution for the world trade. In short, the Charter was intended to propagate the idea
of multilateral, non-discriminatory, free trade being carried by private enterprises. This
trade was to be supported by the International Trade Organization (ITO) that would
provide forum for cooperation and consultation.170 Moreover, ITO had been seen as

Brown, 177.
169 One o f the major opponent o f the idea o f ITO was Philip Courtney, who in his book, The Economic
Munich outlines his arguments against the Charter opposing mostly the idea o f full employment being
introduced to the provisions o f Havana Charter. Philip Courtney, The Economic Munich (New York:
Philosophical Library, 1949).
170 Wilcox 21, 22.
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complementing the international economic system of Bretton Woods, the system in
which the US held an undisputed leadership.
Hence, many saw future trade as strengthening the American presence in
international economic and political affairs. This brought a great deal of suspicion
concerning the motives of the United States and made the negotiations difficult.171 In
reality, the Americanism o f the Havana Charter was quite limited, as the Charter final
wording was a result o f comprehensive and extensive compromise between diverse
interests and ideas of countries that led to many disputes during the negotiations.

1“70

Let

us now look at the disagreements over labor issues that emerged during the negotiations
and compromises that had to be made in order to create the Charter but in the end
provided for its failure.
Two major divisions between the countries became the source of disputes that had
to be resolved before international agreement establishing a multilateral trade
organization could be signed at the Havana Conference. One of them concerns the rift
between the developed and developing or underdeveloped countries. The other division
regards the rift between countries that were largely destroyed by the war and those that
were physically less impacted by the war. The first included Great Britain and France,
which were preoccupied with the reconstruction of their economies. The second group
was interested in the development of their economies through the means of

171 A perfect example provide the Latino countries and India, which were concerned that the future Charter
would be supporting only the interests o f industrialized and powerful countries, especially the interests o f
the US. Wilcox, 30-32.
172 Hart, 50.
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industrialization (Latin America, India) or through partaking in a multilateral trade
system (the US, Canada, Scandinavian countries).173
In particular, negotiations over the first Article of the Charter witnessed many
disputes and disagreements. This is not surprising when one recalls that Article 1 spelled
the major objective and purposes of the Charter and by doing this provided a basis for all
obligations and all actions prescribed further in the Charter. The Canadian Delegation to
the Havana Conference describes the different proposals that were put forward by
different countries while negotiating the wording of Article 1. What appears from the
report presented by the Delegation is that most of these proposals attempted to add new
provisions and became a source of many controversies and disagreements.
Three major proposals were presented by various Delegations. The first proposal,
presented by France, recommended promotion and development of customs unions and
had been opposed strongly by the American and Mexican delegation. The second
proposal, presented by Ecuador, triggered a lengthy discussion on the necessity of equity
in prices o f raw materials and prices of manufacturers. As a result of this discussion, a
new provision was added to the Charter as a sub-paragraph “d” of Article 72 but no
additional objective in that matter was stated in Article 1. The last proposal came from
the Argentinean delegation and was aimed at inclusion o f specific labor standards into the
ITO’s objectives. This could not be achieved as other countries pointed to the exclusive

173 Accordingly, Wilcox presents an interesting classification o f the approaches o f different countries
toward the international economy. This classification accommodates the two presented divisions. He breaks
up the countries into four groups. The first group is to include the US, Canada, Belgium, Holland, and the
Scandinavian countries that focused on establishing a multilateral trade system. The second group
comprises countries o f Latin America, Asia, and the Middle East concerned overly with the issues o f
industrialization. (Both groups less destroyed by the war) The third group includes Great Britain and
France preoccupied with the concerns over reconstruction. The last group consists o f countries, which were
not present in the negotiations, namely o f countries o f Easter Europe that presented collectivist approach.
Wilcox, 26.
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competence of the ILO in that regard, fearing that such detailed obligations may provide
a more effective system o f enforcement within the IT O .174 Consequently, in Chapter II, a
provision regarding labor standards was included but in very general wording, pointing at
the ILO as the competent body in that regard.
Further, Chapter II needs to be analyzed since it included most of the labor
concessions provided by the Charter that occasioned two major disputes between the
negotiating countries. The first dispute involved the concerns of countries such as those
17c

of Latin America, India, China, Brazil, and Lebanon.

Interestingly, it was Australia

that presented their case for the most part of the negotiations. The Australian delegation
repeatedly stressed the importance of the full employment provisions in the Charter. As
described earlier in the paper, these provisions were sought by the smaller or less
industrialized countries in order to protect themselves from the market fluctuations in the
major creditor countries, especially the US.

1 n tr

Already in London, Australia sought more

affirmative provisions directed towards the goal of full employment. This position was
supported by the British fearing the possible depression or imbalance of American
trade.177 Moreover, in Geneva, the Australian delegation supported introduction into the

174 Hart, 87-88.
175 Wilcox, 42.
176 From the statement by Mr. Norman Makin (on behalf o f the Australian Delegation, New York February
1948) to the Economic and Social Council on Havana Employment Resolutions, 19th February, 1948: “...
we should find that an international conference o f the United Nations draws our attention to the necessity to
plan against a decline o f employment and economic activity. It was pointed out I the earlier debate that the
general inflatory trend revealed in the Economic Report [1] is itself a threat to the maintenance o f
continuously full employment and high economic activity. ... Moreover, at successive stages in the drafting
o f the Charter the Governments represented have recognized how much the success o f the International
Trade Organization, and even its existence, will depend on the maintenance o f a world o f stable full
employment and economic activity free from severe fluctuations.” 233 Statement by Makin to the
Economic and Social Council on Havana Employment Resolutions, New York, 19 February 1948.
http://www.infodfat.gov.au/info/historical/HistDocs.nsfy873699CACB6D57D7CA256CD90016D2B5>,
(12/02/2004).
177 Wilcox, 41.
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Charter provisions of punitive actions against countries not complying with the
obligations regarding employment.
As noted by Brown, “the United States delegation made a consistent effort,..., to
have the Charter avoid any imputation of a wholly one-sided responsibility by creditor
countries for unemployment in other countries, and to prevent the Charter from ‘pointing
the finger’ at the United States.”178 It was partially successful in this, for the Geneva draft
stated that “other countries shall make their appropriate contribution.”179 As well, the
Havana Charter decided that while experiencing persistent maladjustment within balanceof-payments “the Member shall make its full contribution” but that “appropriate action
shall be taken by the other Member concerned, toward correcting the situation.” (Article
4, Paragraph 1). Also, the United States managed to put an emphasis more on full and
productive employment rather than full employment alone.180 Additionally, the Charter
did not provide for specific commitments regarding employment policies, as Hart notes, “
largely because the United States was not prepared to contemplate obligations based on
such an interventionist view of the role of the government”181 At the end, the proposals
for punitive actions were not included in the Charter but a compromised solution was
arrived at. This solution provided for inclusion into the Charter of nullification and
impairment articles.182
A similar controversy regarding another issue presented by developing countries
was also championed by the Australian delegation, namely the issue of industrialization

178 Brown, 96.
179 Brow, 96.
180 Brown, 97.
181 Hart, 45.
182 Brown, 96.
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and affirmative action in order to support industrialization and development efforts.183
This included the infant-industry justification for protection of countries’ markets.184
Especially countries o f Latin America, but also India, Brazil or Chile pushed already
within the Preparatory Committee meeting in London, for the inclusion of special
provisions that would safeguard their developmental needs and provide for exceptions to
protect their developing markets. A compromise provided them with provisions that
could safeguard their needs to some extent.185 At the Havana Conference similar
problems regarding the Charter’s part in economic development and reconstruction
troubled the negotiations. In its report the Canadian delegation to the Havana Conference
provides a description o f these controversies:
While recognizing that the inclusion of a Chapter on Development was a
step in the right direction, it was argued that the chapter was weak in its
positive provisions to promote development, and inadequate in the limited
rights granted to use quotas and preferences for development purposes.
Not far from beneath this sophisticated plea to encourage economic
development was the desire to protect certain uneconomic industries that
sprung up during the war. In its extreme form, this position supported the
uncontrolled use o f quantitative restrictions and new preferential
arrangements to protect established industry, and to sponsor uneconomic
new industry, as an exclusive privilege of underdeveloped countries, while
denying the rights to the so-called developed countries. At the same time
provisions were proposed which would require the “have countries” to
make available the necessary capital, skill, material, and know-how at the
request of the “have nots.” The Organization was to be empowered to
allocate in a “fair” manner available supplies of capital, equipment, skills,
and so on. 186
The final wording o f the Chapter III, which deals with the issues of development
and reconstruction, has been rather far from such extreme solutions. It identifies
development and reconstruction efforts as crucial for overall economic welfare and hence
183 Brown, 99.
184 Hart, 38. Wilcox, 42.
185 Brown, 988.
186 Hart, 93.
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included provisions that encourage cooperation between the Organization and the
Members in that regard as well as assistance among the Members in provisions of capital,
materials, equipment, or technology. Article 12 provides for support for foreign
investments. However, as the report of Canadian Delegation notes, “the Article emerged
as a compromise statement, which did not satisfy the leading protagonists and which, in
effect, really left the whole problem to the realm of future bilateral agreement.. .”187 Also,
the International Chamber of Commerce described the draft as possibly discouraging
private investors from venturing their capital abroad.188 The draft was not satisfactory
from the point of view of American businesses and investors.189
While the developing countries were relatively satisfied with the changes and
compromises regarding employment and industrialization and economic development,
other concerns provided for problems in negotiating the Charter. These concerns included
the European recovery program that took off with strong American support in the form of
Marshall Plan and European Recovery Program (ERP). The American support intended
to promote European recovery and integration was strongly rooted in an anti-communist
approach and purposed to balance the Eastern European Bloc.190 This flow of extensive
financial aid towards the Western European economies triggered the concerns of
developing countries, especially Latin American countries, who feared that their
industrialization needs would be disregarded.191 On the other side, the Europeans aired

187 Hart, 93.
188 Hart, 93.
189 Hart, 46-47.
190 Hart, 43.
I9IThe Report o f the Canadian Delegation to the Havana Conference reads accordingly: “The Latin
American countries had become disturbed over the implications for them o f the Marshall Plan. They felt
the fairy godmother o f the North was deserting them in favor o f Europe. Their acquaintances with socialist
ideas had converted them to a form o f international socialism in which the richer countries were under an
obligation to the poorer countries to promote economic development if these countries and to raise their
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their concerns that extensive social clauses on employment issues, supported by
developing countries could introduce socialist or soviet ideas into their politics and
endanger their democratic position. In the end, these concerns together with the overall
disappointment with the Havana Charter required, as Hart notes, “too many compromises
in order to have broad appeal and ended up satisfying nobody.”192
Although signed, the Havana Charter was never ratified and hence never included
into the working of the international economic system.

1

Generally, governments lost

interest in ratifying the Charter, as it could not address the circumstances of the post-war
era. The British and the French turned to protectionist policies to assist the reconstruction
of their economies.194 By and large, the European countries became more interested in
supporting regional development and in creating the European Economic Union.195 Also,
the American government lost interest in the Charter once it had been signed. The first
steps towards the ratification of the Charter in the US were postponed for over a year and
finally, as Hart puts it, “ [were] quietly [withdrawn] from congressional considerations,”
when protectionist ideas also began to m ount.196 It was argued that the Charter did not
any more serve the American interests as it was intended by the original American
I Q<7

Proposals but imposed too many obligations on the United States.

standards o f living up to that o f richer countries. Some o f them even went so far to deny the right o f the
richer countries to assist in the reconstruction o f the European countries because these countries had once
enjoyed prosperity at the expense o f the underdeveloped countries.” Hart, 77-78.
192 Hart, 56.
193 Only Liberia ratified the Charter. Hart, 51.
194 The major disagreement between the United States and Great British regarded the British system o f
imperial preferences. The history o f American and British talks concerning establishment o f a multilateral
trade system with an emphasis on the dispute over preferences and protectionist policies utilized by the
British is closely looked at by Thomas W. Zeiler. He also stresses other factors impeding multilateral trade
liberalization such as creation o f the East Bloc, and Europe reconstruction plans, Zeiler, 709-717.
195 Hart, 51.
196 Hart, 51.
197 Hart, 51.
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The failure of the Charter indicated clearly that the world was not ready for such a
multilateral trade organization. In fact, the world seemed not to be ready for any kind of
legalized multilateral trade affairs. The after-war difficulties associated with the problems
of recovery, reestablishment of the world order, and the creation of the East Bloc, took
much o f the attention from the issue of trade, and pushed countries towards a less open
international system. As noted by Kenneth W. Dam,
What was needed was not an enforcement agency, but rather, in view of
the differences that divided the countries and of the economic and
financial environment of international trade, an institutional framework
within which countries might examine the particular circumstances of
specific trade problems, thereby, if possible, identifying their common
interest and working out mutually acceptable solutions. Since the different
policies pursued by different countries reflected competing values, it was
important to create procedures for clarifying the common interests o f the
various trading countries and for establishing the impact of specific
policies. The ITO was not primarily designed to fulfill that function...198

Realizing the uncertainty of the Charter’s fate, those involved in or following the
Charter’s negotiations speculated on the direction in which international trade could go in
case of the Charter’s failure.199 Interestingly, one of the predicted paths that international
trade would follow had been actually undertaken when it became clear that the Havana

198 Kenneth W. Dam, The GATT: Law and International Economic Organization, (Chicago: The University
o f Chicago Press, 1970), 16.
199 Possible solutions for the world trade system had been thought presented by numerous authors. For
example, Brown directs our attention to four major possibilities for the world trade in the case o f the
Charter’s rejection. Those possibilities greatly mirror those presented by other authors. First possibility for
development o f international trade without the ITO had been associated with the so-called full freedom o f
action. This freedom o f action would give the countries ability to step into trade agreements with the likeminded countries and disregard those having opposing economic views. Furthermore, it would approve
discrimination and would reject the unconditional most-favored-nation rule. Brown projects that such
situation could trigger trade war between countries with different economic ideas, specifically between
capitalist and socialist countries. The second scenario for international trade brings a less radical solution. It
encompasses the return to the earlier system according to which bilateral negotiations would be conducted
in order to establish particular trade concessions. In addition, unconditional most-favored-nation rule would
be sustained. The third possible situation would involve renegotiation o f the Charter, and the fourth
possible development projected by Brown would involve use o f an instrument strictly bound with the
Charter, namely General Agreement on Tariffs and Trade (GATT). Brown, 376-380.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

89
Charter and the ITO would never become part of the global affairs.200 Instead, the
General Agreement on Tariffs and Trade (GATT) that was intended to serve as a
temporary tool until the Charter’s implementation was then offered as a major agreement
to deal with the issues of international trade. Much simpler than the ITO, the GATT
system provided flexible provisions regarding only tariffs and trade in goods.

The

structure o f this system left labor and other social issues almost entirely forgotten but
could not diminish their importance for trade affairs in the long run. Consequently, the
development of global affairs provided for new rules within GATT rules that slowly
opened the door for labor and social issues to re-emerge on the international trade
agenda. Particularly, the recent trend to legalization of international affairs led to the
establishment of the World Trade Organization (WTO).
Even though the WTO was established on the basis of an agreement very
different from that of Havana Charter, the tendency towards legalization of trade affairs
was pushing towards an increased scope of WTO competence, also in regard to labor
issues. Once more, similar to the process of drafting of Havana Charter, there have been a
great many disputes to accompany this issue. Remarkably, one of the most contested
issues is related to divergent interests and conditions o f developed and developing
countries. All of the countries are also cautious about their sovereignty, independence, as

200 At the end, the Charter signed by 53 negotiators was ratified only by one o f them, namely Liberia. Many
countries made the ratification o f the Charter dependent on the ratification o f others. For example, Great
Britain agreed to ratify the Charter only after the US would do so. Similarly did Australia, which ratified
the Charter under the condition that the US and Great Britain would ratify it. Other countries, such as the
US and Canada, had never really addressed the issue o f the ratification in a comprehensive manner. Hart,
50-51.
201 As Dam notes in regard to GATT neither this arrangement was equipped in tools that ITO lacked, i.e.
those providing for establishing o f common interests and goals. Nevertheless, he also notes that “to a
certain extent, the institutional handicap has been overcome.” Dam, 16.
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well as economic development.

Have we learned the lesson from the failure of ITO to

provide for substantive change without endangering the existence o f the current trade
system? To answer this question, we will now try to determine the possibilities that the
trading system could have, given the contemporary circumstances of global economy and
countries very much divided along the lines of development and growth.

202 Elmslie and Milberg, 46-54.
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INTRODUCTION
After the attempts to establish the ITO failed, GATT remained the only
instrument of the post-war international economic system to deal with trade. Intended to
serve as a temporary tool, GATT was not an international organization but only a
multilateral treaty, which initially included a very limited number of signatories. More
remarkably, GATT itself has never even been applied but was present in the international
system indirectly through the Protocol of Provisional Application.203 Nonetheless, these
limitations, even though they would in the current state of global affairs, present major
flaws, at the time of GATT’s creation were accepted and applied by the parties of the
agreement. Under the guise of a multilateral treaty, through the years the sketchy and
unsophisticated act was gradually developed to run global trade affairs, in fact acquiring
many features of an international organization.
However, over time, such a situation became difficult as the non-institutionalized
structure o f GATT was becoming unmanageable given the increasing number of trade
and trade-related agreements created in the process of GATT negotiations. In the late
1980s, following the trend towards legalization of international affairs, many started to
underline that in order to develop, the trade system needed a clear set of legally binding
rules that would systematize and regulate inter-state trade affairs. Trade needed a more
transparent, more predictable and hence more stable environment.204 The attempts to
address these needs were undertaken during the Uruguay Round and brought about the
establishment of the World Trade Organization (WTO). As the creation of the WTO does
not present a completed legalization task, related attempts to regulate trade and trade203 Protocol o f Provisional Application o f the General Agreement on Tariffs and Trade, 01/01/1948,
available at: <http://www.worldtradelaw.net/uragreememts/gatt.pdfi> (16/03/2004).
204 Jackson, Restructuring, 24-32.
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related affairs have accompanied the development of the WTO institutions ever since.
One o f the important areas where these attempts have been visible is the issue of labor
standards and rights and their relation to international trade.
The content o f this chapter will be divided into two parts. The first will present
the evolution of the trade system through the post-war years underlying the notion of
legalization that found its outcome in the creation of the WTO. It will also analyze the
structure and functioning of GATT and the WTO. Even though this part will not include
many labor-relevant issues, as neither GATT nor the WTO have included substantial
provisions related to labor issues, it is important to include it in this chapter for two major
reasons. First, it will give us a comparison of the structures of the ILO and the ITO
regarding their institutional bodies, their functions, and the level of legalization. By doing
so, it will give insight to the question why legalization of trade affair has been an
important step for the trade system. Second, this analysis is important for a
comprehensive understanding of the challenges that introduction of labor standards
brings.
Based on provided information, the second part of this chapter will deal directly
with the linkages between current trade and labor systems and the debate whether there is
a place for labor-related trade provisions in the WTO. It will explore the paths through
which labor issues have been introduced to the trade agenda starting from the Tokyo
Round until today. It will also look at the current state of the discussion regarding
whether trade and labor should become interlinked, presenting major arguments and
proposals voiced in the literature in favor of and against the inclusion of labor issues in
the trade regime. Moreover, the debate that takes place on the practical level of GATS
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negotiations will be examined to highlight the tensions that exist between developed and
developing countries in this regard.
GATT’S LIMITATIONS - GATT’S OPPORTUNITY?
Created in the year 1947 at the Geneva Meeting, GATT presented a very limited
agreement on trade when compared to the provisions of the would-be ITO. The idea to
form GATT was introduced by the US, whose economy, to expand and flourish needed
an international environment to increase export abilities. Hence, GATT was proposed as
a less complicated multilateral trade agreement to manage international trade until the
ITO Charter would become operational.205 It would apply only to trade in goods and
reduction of tariffs and therefore would be easier to negotiate and could be put into force
faster to than ITO liberalizing immediately some areas of international trade.
Other countries also felt that reduction of tariffs could benefit their economies
while recovering from the post-war destruction. Hence, they also thought it would be
profitable for them to have an agreement that could ensure such reduction before the
Havana Charter would be implemented. That implementation of the Charter could be
prolonged was clear given the need for countries’ legislatures to be involved in its
ratification. Hence, the US efforts towards creating a limited multinational agreement on
trade met with support o f countries such as Great Britain, France, and Canada.206 The
countries initially concerned with implementation of GATT without the structural
underpinnings of ITO had been appeased by compromise on provisional application of

205 Reduction o f tariffs in the post-war environment was the easiest way to increase the US, as well as other
countries’ exports. The predominant interest o f the US in the reduction o f tariffs was a result o f the post
war conditions with other countries economies destroyed and in need o f outside exports and resources.
Robert A. Weaver and Delphine A. Abellard, “Functioning o f the GATT System,” in vol. 2 o f a The GATT
Uruguay Round: A Negotiating History (1986-1992), ed. Terence P. Steward, (Deventer, Boston: Kluwer
Law and Taxation Publishers, 1993), 1898. Hart, 53.
206 Hart, 54.
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this Agreement.

707

The narrow scope and non-orgamzational character also facilitated the

acceptance the GATT.
The choice that the GATT be only a multilateral agreement, and not an
international organization, had its genesis in the conditions under which this agreement
was negotiated. The US was trying to increase its exports as soon as possible. Thus, the
US administration sought to negotiate a multilateral agreement, because, different than an
agreement instituting a membership in an international organization, it would not need
Congressional approval. The lengthy Congressional procedures had been avoided when,
as John H. Jackson puts it, “the US negotiators returned to Geneva and redrafted the
general GATT clauses to avoid a suggestion of an international organization.”208 Also,
other countries interested in quick commencement of GATT recognized the advantage of
not having to include their legislatures in the process of deciding on participation in
GATT.209
The lack of an institutional structure led to the GATT system being a set of
bilateral agreements arranged around general provisions designed to bind all signatories.
Additionally, the scope o f the GATT was limited to include mostly customs and duties
related to international trade in goods. Another non-institutional feature was that instead
of the “Members,” GATT addressed its signatories as ‘CONTRACTING PARTY’.
Contracting Parties were than ‘acting jointly’ to perform their tasks. Moreover, to avoid a
suggestion of institutional structure, the original GATT (GATT 1947) was not equipped
with a system of supporting bodies such as Secretariat or committees.

207 Weaver and Abellard, 1899.
208 Jackson, Restructuring, 12. See also: Weaver and Abellard, 1898-1899.
209 Brown, 133.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

96
The underlying notion for the Agreement was spelled out in Article I in the mostfavored nation (MFN) clause. Article I reads:
With respect to customs and charges of any kind on or in
connection with importation or exportation or imposed on the international
transfer o f payments for imports and exports and with respect to the
method of levying such duties and charges, and with respect to all matters
referred to in paragraphs 2 and 4 of Article III,210 any advantage, favor,
privilege or immunity granted by any contracting party to any product
originating in or destined for any other country shall be accorded
immediately and unconditionally to the like product originating in or
destined for the territories of all other contracting parties, femphasis
added!
Further general rules included in Part II of GATT concerned inter alia National
Treatment on Internal Taxation and Regulation (Article III), Freedom of Transit (Article
V), Anti-Dumping and Countervailing Duties ((VI), Valuation for Customs Purposes
(VII), Fees and Formalities Connected with Importation and Exportation (VIII),
Elimination of Quantitative Restrictions (XI) Restrictions to Safeguard the Balance of
Payments, Non-Discrimination Rule regarding Quantitative Restrictions (XIII and XIV),
Governmental Assistance to Economic Development, as well as General and Security
Exceptions (XX and XXI) and procedural provisions regarding Consultation (XXII),
Nullification and Impairment (XXIII),

Territorial Application (XXIV), Joint Action

(XXV), and provisions regarding the functioning of the treaty; i.e. its acceptance, entry
into force, modification o f schedules, amendments, and negotiations etc.
210 The products o f the territory o f any contracting party imported into the territory o f any other contracting
party shall not be subject, directly or indirectly, to internal taxes or other internal charges o f any kind in
excess o f those applied, directly or indirectly, to like domestic products. Moreover, no contracting party
shall otherwise apply internal taxes or other internal charges to imported or domestic products in a manner
contrary to the principles set forth in paragraph 1. (GATT, Article III, paragraph 2). The products o f the
territory o f any contracting party imported into the territory o f any other contracting party shall be accorded
treatment no less favorable than that accorded to like products o f national origin in respect o f all laws,
regulations and requirements affecting their internal sale, offering for sale, purchase, transportation,
distribution or use. The provisions o f this paragraph shall not prevent the application o f differential internal
transportation charges, which are based exclusively on the economic operation o f the means o f transport
and not on the nationality o f the product. (GATT, Article III, paragraph 4).
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As one can see, many of the provisions in GATT regarded the issues dealt with
also in the substantially broader Havana Charter. Issues such as labor standards were
omitted by the GATT as not necessary for immediate liberalization of trade in goods. The
temporary character of the GATT was underlined by Article XXIX according to which
“Part II [of GATT] shall be suspended on the day on which the Havana Charter enters
into force.” In case of the Havana Charter ceasing to be in force, GATT included the
requirement for the Contracting Parties to meet and discuss whether GATT should be
applied further, supplemented, amended or maintained (Article XXIX, paragraph 4). As
the history has shown, the countries decided to maintain the GATT system.
Several factors contributed to the success of GATT and were associated with the
limitations of this treaty. One of these factors regarded the limited number of the
countries that took part in the negotiations. With only twenty-two parties negotiating, it
was much easier to come to an agreement and common stance. Hence, in January 1948,
eight countries signed the GATT and fifteen other negotiating countries signed shortly
after, in June of the same year. They were followed by Chile, which signed the GATT in
February 1949. Other countries that wanted to access the GATT decided already on the
basis o f their knowledge on what such an accession would entail.
The second factor concerned the limited scope of issues that the negotiating
countries agreed upon in the agreement. Consequently, the agreement regarded mostly
trade in goods and tariffs omitting issues contested during the ITO negotiations issues
because of their close reference to domestic policies. This regarded inter alia labor
standards and employment.211

211 As Brown notes: “Had the United States delegation agreed to the inclusion o f the Charter provisions on
the maintenance o f domestic employment and on subsidies, it would have exceeded its powers under the
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Other concerns referring to substantial provisions in the GATT Part II and
countries’ sovereign and exclusive rights to shape domestic policies and laws, have been
appeased by the unique way that the GATT was applied: it never come into being directly
but was indirectly applied through the Protocol of Provisional Application.212 This
allowed for not involving some countries’ legislatures into this process of deciding on
GATT membership.213
The Protocol decided on the application of the Part II of the GATT using the socalled “grandfather clause,” which stated that the signatories would “apply provisionally
(b) Part of that Agreement to the fullest extent not inconsistent with existing
legislation.”214 Hence, countries’ existing laws inconsistent with the GATT were not
considered a violation of the Agreement and countries had no legal obligation to change
such law to comply with GATT.215 The “grandfather clause” became important for
countries when deciding their involvement in the GATT.
Referring to the major focus of this study, the issues of labor had been mentioned
in GATT’s Preamble only when referring to trade relations between GATT’s signatories.
The Preamble reads:

Trade Agreements Act. It therefore withheld its consent on these two points against strong opposition, and
in the end these provisions were not included. The final selection, though liberal, was confined to
provisions designated to protect the value o f the tariff concessions included in the Agreement. Brown, 134
Hoekman and Kostecki, 37-41.
213 Jackson, Restructuring, 13. Weaver and Abellard, 1898.
214 Protocol o f Provisional Application o f the GATT.
215 These provisions included into subsequent Articles regarded: National Treatment on Internal Taxation
and Regulation, Special Provisions relating to Cinematograph Films, Freedom o f Transit, Anti-Dumping
and Countervailing Duties, Valuation for Customs Purposes, Fees and Formalities connected with
Importation and Exportation, Marks o f Origin, Publication and Administration o f Trade regulations,
General Elimination o f Quantitative Restrictions, Restriction to Safeguard the Balance o f Payments, NonDiscriminatory Administration o f Quantitative Restrictions, Exemptions to the Rule o f Non-discrimination,
Exchange o f Agreements, Subsidies, State Trading Enterprises, Governmental Assistance to Economic
Development, Emergency Action on Imports o f Particular Products, General Exception, Security
Exceptions, Consultation, Nullification and Impairment.
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Recognizing that their relations in the field of trade and economic
endeavor should be conducted with a view to raising standards of living,
ensuring full employment [emphasis added] and a large and steadily
growing volume of real income and effective demand, developing the full
use of the resources of the world and expanding the production and
exchange of goods...
Only one substantial provision, in Article XX (e) has been an exception relating to
products o f prison labor.
When it became clear that the ITO would never become part of the world’s
economic system, GATT considering its limited scope was the only instrument allowing
many countries to become a part of a multilateral system and work towards liberalization
of world trade at a slower pace than a membership in the ITO would require. At that time,
such limited arrangement was the only possible one. This was confirmed in 1955 when
an attempt to strengthen the GATT by establishing the Organization for Trade
Cooperation failed.217
At the same time, it should be noted that even if aiming for much less ambitious
goals than the ITO from the perspective of multilateralism and trade, the creation of
GATT was a great achievement. GATT had the best potential ever offered by any
international trade treaty in history, covering three-quarters o f the pre-war world’s trade
as well as two-thirds of the trade transactions between GATT signatories.218
The weaknesses o f the GATT system that, to a great extent, gave this agreement
flexibility and ultimately allowed for its introduction were to be dealt with gradually by
adjusting the scope o f the GATT to the development of international trade. This approach

216 We will look at this article later in this chapter when analyzing the current WTO provisions relating to
labor standards.
217 This organization was furnished with authority to perform some functions o f the CONTRACTING
PARTIES, “granting o f waivers, authorization o f suspension o f obligations under nullification and
impairment provisions o f Article XXIII.” Dam, 338.
218 Wilcox, 46.
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was followed by organizing multilateral negotiations, the so-called “rounds,” which
focused on facilitation of international trade and cooperation between GATT’s
Contracting Parties. Throughout these negotiations by means of Contracting Parties
decisions and GATT-related agreements, GATT, though only a multilateral treaty,
acquired many characteristics of an international organization. For long time, this process
allowed for meeting the changing needs of globalizing economic system by creating a
complex trade system. On the other hand, the increasing complexity of trade affairs led to
difficulties in managing this system and brought the need for a unified and legalized trade
arrangement.
There were eight GATT “rounds” that led to GATT’s evolution and directed
countries’ attention to the need of legalization. The first five rounds focused mostly on
the reduction o f tariffs and facilitating liberalization of international trade.219 These
negotiations, resulting in various degrees of tariff concessions, had been based on the
product-by-product, request-offer approach and were undertaken within bilateral
negotiations of respective Contracting Parties. At the same time, other parties were being
informed o f the progress in the negotiations and their results considering that the MFN
principle applied.220
The accomplishments in tariff reductions were shattered to some extent as the
parties excluded agriculture and certain sensitive sectors from the concessions granted. In

219 Weaver and Abellard, 1900.
220 Hence, the first round o f the negotiations in Geneva (1947) lead to 45,000 tariff concessions after
completion o f 123 negotiations regarding reduction o f tariffs. The second GATT round in Annecy, France
(1949) was less successful with only 5,000 new tariff concessions added to the GATT Agreement. In
Torquay, England, (1950-51) during the third round thirty-eight Contracting Parties met achieving, as noted
by economists, very significant tariff reductions, namely 8,800 tariff concessions. And while during the
fourth round in Geneva very limited progress had been made, the so-called Dillon Round in 1960-1961
brought 35 contracting parties managed together to negotiate 4,400 tariff concessions. Weaver and
Abellard, 1900.
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practical terms, there has been still considerable tolerance towards other trade barriers
and unfair trade practices.221 The increasing problem of disputes regarding non-tariff
barriers was not resolved during the next, Kennedy Round.222 The issues of labor were
not even mentioned in this round.
Aware of these limitations, the next negotiations conducted in the Tokyo Round
in 1973-1979, provided some progress in this area. These lengthy talks extended the
territorial scope of the GATT, bringing in together ninety-nine contracting parties.
Also, the scope o f GATT provisions was expanded by new, more detailed provisions
regarding activities covered by this agreement. These more detailed provisions were
negotiated and incorporated into legally distinct multilateral understandings, which were
made available only to GATT signatories. These understandings, referred to as Codes,
included the Antidumping Code, the Subsidies Code, Custom Valuation Code, the
Government Procurement Code, the Standards Code, Arrangement on Bovine Meet, the
International Dairy Agreement, and Agreement on Civil Aircraft and Import Licensing
Code.224 Also, during the Tokyo Round, trade-related labor issues were for the first time
since the Havana Charter brought to international attention. Nonetheless, the discussions

221 Weaver and Abellard, 1900.
222 This Round provided one o f the most complete and substantial tariff reductions since GATT beginnings.
As reported: “it produced general tariff cut o f 35 percent on some sixty thousands products, incorporated an
anti-dumping agreement to ensure fair competition, and provided for food assistance to less developed
countries (LDCs). Still, it is also reported that all agricultural products had been excluded from the tariff
reductions. EU, Council o f Europe, Parliamentary Assembly, “World Trade Organization and the
implementation o f the Uruguay round,” Doc. 7618, 12/07/1996, available at: <http://assembly.coe.int/
Documents?workingDocs/doc96/EDOC7618.htm> (12/04/2004).
223 WTO, News, ’’Golden Jubilee o f the Multilateral Trading System: GATT/WTO Chronology,”
05/02/1998, available at: <http://www.wto.org/english/news_e/pre98/pr88_e.htm> (12/04/2004).
224 Steward and Callahan, 2702.
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regarding them were very limited and did not result in any progress towards
incorporating labor standards into the trade system.225
The issues o f labor resurfaced on the trade agenda during the revolutionary
Uruguay Round. The results of this round touched upon a great number of old and new
trade and trade-related issues and provided for creation of the WTO. Labor issues were
also brought into the agenda. As major discussions in this regard were taking part in
relation to trade in services and labor mobility of service providers, we will look at these
discussions in the last chapter of this study, which will deal exclusively with the
GATS.226 It is important to note that, aside from GATS reference to labor mobility, no
legal provisions on labor standards and employment were included into the WTO system.
All the same, the discussion whether labor standards should be included in the
WTO remains as one o f the major issues on the trade agenda and will be discussed later
in this chapter. At this point, we will proceed to look at the factors that facilitated
establishment of the WTO, as these factors often provide linkages between labor and
trade systems and become important for arguments aired in this discussion.
WHY THE WTO?
At the beginning of the Uruguay Round the negotiators did not expect it to result
in creation o f an international organization to manage global trade affairs. Nonetheless,
with the progress o f the negotiations an international organization for trade had been seen
as the only means to remedy some of the flaws of the GATT system.227 As we have

225 Hughes and Wilkinson, 375.
226 Jimmie V. Reyna, “Services,” in vol. 2 o f a The GATT Uruguay Round: (1986-1992), ed. Terence P.
Steward, (Deventer, Boston: Kluwer Law and Taxation Publishers, 1993), 2341-2912.
227 The suggestion for introduction o f an international organization within GATT was first brought into the
negotiations’ agenda in February 1990 by Italian Prime Minister Renato Ruggerio. However, first formal
proposal to establish ‘World Trade Organization’ was introduced by Canada on an informal meeting o f
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already seen, these flaws were associated with the original structure of GATT as well as
increasing interdependence of the international economy and growing volume of trade
exchange, GATT has become nearly unmanageable.
At the time of Uruguay Round, the most important problems regarding GATT, as
identified by John H. Jackson, were rooted in the original GATT arrangement. They
regarded the lack o f legal structure of international organization and the “grandfather
clause” that allowed for exemptions from general rules in more cases than would be
beneficial for trade. Other areas in which GATT’s flawed nature was demonstrated were,
the dysfunctional amending process in regard to GATT provisions concerning the
structure o f the treaty;229 the problem of GATT relationship to the side-agreements, i.e.
Tokyo Round Codes;230 the GATT relationship to domestic law of Contracting Parties;
the problem of GATT membership and inter-related free-rider problem;231 the ambiguity
of definition of ‘Contracting Party’ and possibility that such a state may be abused;232 the

trade ministers in Puerto Vallarta in Mexico in April tl9 9 0 . This was followed by an EC proposal to
introduce ‘Multilateral Trade Organization’ in November that year. Weaver and Abellard, 1943.
228 Scott McBride, “Dispute Settlement in the WTO: Backbone o f the Global Trading System or Delegation
o f Awesome Power,” Law and Policy in International Business; 32, no. 3 (2001): 645.
229 Even though Contracting Parties had authority to amend GATT Articles I, II, and XXX, concerning
respectively MFN Provision, Schedules o f Concessions, and Amendments, they have never used this
authority because o f the extreme difficulties to achieve unanimity required to amend these Articles. Weaver
and Abellard, 1902.
230 The treaties were legally distinct trade agreements between these Contracting Parties, which wished to
sign them. There was no obligation for any Contracting Party to become a party to any o f the Tokyo Codes.
AT the same time the Agreements concluded within the framework o f the GATT negotiations were open
only to the Contracting Parties. Given dysfunctional amendment process GATT, there were no rules that
provided legally binding interpretation concerning which rules should prevail in case o f conflict between
GATT 1947 and any o f Tokyo Codes. As we will see later in this study this has been changed in the WTO
by providing for respective rules o f interpretation explicitly in the WTO Agreement.
231 This possibility resulted in the so-called ‘free-rider’ problem, which refers to the fact that countries
would often liberalize only these areas o f trade suitable for their interests, at the same time, however would
take advantage o f the MFN principle, and other countries concessions without having obligation to
reprocitate. See: Lanoszka, 581.
2 3 Jackson, Restructuring, 18-21, 81-90. Lanoszka, 580.
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problems with the effectiveness of the dispute settlement process;233 and lastly the GATT
relationship to economic institutions of Bretton W oods234
Having in mind the subject of this study, additional problems surrounding the
limited scope of the GATT system should be mentioned. As GATT applied only to trade
in goods and regarded mostly reduction of tariffs, other trade issues that began to have an
increasing impact on GATT were left outside the trade system. These issues included
trade in services, labor standards, and environmental standards etc. The attempts had
been made to overcome some of these limitations by establishing Codes. As specified,
Codes, even though important, applied only to those Contracting Parties that decided to
sign them.

235

To assess the flaws of GATT, we will now look at the structure of GATT at the
time o f the Uruguay Round. This analysis will be helpful later in this study allowing for
evaluation of the changes that have been introduced by the creation of the WTO system.
As indicated in the introduction to this chapter, the GATT was not provided with
any institutional, decision-making or even administrative bodies to manage its affairs.
The Contracting Parties were given the highest authority and were able to take decisions
not on behalf o f any international body but on behalf on themselves by “acting jointly.”
While such process was easier to imagine with the initial twenty-three signatories and the
limited scope of GATT, very early in the GATT development, the Contracting Parties
realized that with the growing complexity of global and trade affairs, the lack of a
legalized structure would be ever more disadvantageous. Consequently, during the

233 Dam, 351-375. Jackson, Restructuring, 56-80.
234 Jackson, Restructuring, 45-47.
235 On the problem o f ‘free-riders’ see: Lanoszka, 581.
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subsequent Rounds of GATT’s negotiations, attempts were made to overcome some of
the flaws o f the GATT system.
As trade affairs developed and GATT’s scope was expanded, the Contracting
Parties were more receptive to introducing additional bodies to support them in
performing the increasing number of tasks. These tasks related to Contracting Parties
having highest authority in GATT, included: the exclusive right to legislate, to render
judgments on conformity of trade policies of Contracting Parties and the power to grant
waivers to member’s rights and obligations.236 Moreover, Contracting Parties were given
exclusive authority to make decisions and to amend and expand the scope of the GATT,
and interpret GATT’s provisions. Additionally, through the years a system of dispute
settlement developed and the Contracting Parties acquired a quasi-judicial function of
•

•

• ■

•

•

deciding in disputes arising between GATT signatories.

977

As a result of the GATT evolution and the growing complexity of trade affairs,
the Contracted Parties were not able to manage all these tasks meeting only occasionally.
They needed a stable system of bodies that could assist them and act on their behalf.238
To this end, the Council o f Representatives was established in 1960 by the Contracting
Parties acting pursuant to the Article XXV.

970

The Council was to act as an intersessional

body and the highest delegation of Contracting Parties to facilitate the operation and

we GATT) Articles XXV, XXVII, XXVIII, Ad XVIII, XXXVIII.
237 See: Weaver and Abellard, 1901- 1903.
238 Article XXV, paragraph 1 o f GATT reads addressing the Contracting Parties: “Representatives o f the
contracting parties shall meet form time to time for the purpose o f giving effect to those provisions o f this
Agreement which involve joint action and, generally with a view to facilitating the operation and furthering
the objectives o f this Agreement. Wherever reference is made in this Agreement to the contracting parties
acting jointly they are designated as the CONTRACTING PARTIES.
239 Weaver and Abellard, 1903.
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objectives o f the General Agreement. Its final decisions undertaken by consensus and
presented in the annual report, had to be approved by the Contracting Parties.240
Besides the Council, also other organs had been created to assist the Contracting
Parties. For example, the Director-General was to provide for the executive
administration of the GATT.241 As the individual functions and tasks assigned to the
Director-General had never been defined by the agreement, they developed pragmatically
through the years, including inter alia managing the Agreement and conciliation between
the Contracting Parties to avoid trade disputes. Another body created fairly early in
GATT’s evolution was the Secretariat.242 The Secretariat developed from the
Commission set up to prepare the work of the would-be ITO. Its tasks included technical
support for the Contracting Parties as well as providing, on request, opinions on the
interpretation o f the GATT.243
The Secretariat also supported other quasi-institutional bodies created by the
Parties, such as committees and working parties. The committees were created by

240 Decision o f 4 June 1960 Establishing the Council o f Representatives reads: (a) To consider matters
arising between sessions o f the Contracting Parties with recommendations as to any action which may be
appropriately taken by them at the next annual session, at a special session, which may be called by the
Council, or by postal ballot (b) To supervise the work o f the comities, working parties, and other subsidiary
bodies o f the Contracting Parties operating intersessionally, providing guidance for them when necessary,
examining reports o f such bodies, and making recommendations theron to the Contracting Parties. (c)To
undertake preparation for session o f the Contracting Parties (d) To deal with such other matters with which
Contracting Parties may deal at their sessions, and to exercise such additional functions with regard to
matters referred to above, as may be expressly delegated to it by the Contracting Parties, including action
on behalf o f the Contracting Parties in performing functions under the provisions o f the General
Agreement, other than action under paragraph 5 o f Article XXV, and under decisions and other formal
actions taken by Contracting Parties. Decision o f 4 June 1960 Establishing the Council o f Representatives,
reprinted in GATT, BISD 9 Supp. At 8 (1961), cited in Weaver and Abellard, 1903-1904.
24 The office o f Director-General had been created in the year 1965 and replaced the office o f Executive
Secretary provided by the original GATT agreement. Article XVIII 12 (e) or Article XXIII 2 refer
originally to Executive Secretary, which office had been replaced by that o f Director-General by the
Contracting Parties’ Decision o f March 23 1965. GATT, The Text o f the General Agreement on Tariffs and
Trade, Geneva, July 1986, “Preface,” available at: <http://www.wto.org/english/docs_e/legal_e/
gatt47_pdf> (12/03/2004).
42 Weaver and Abellard, 1905-1906.
243 Weaver and Abellard, 1906-1907.
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Contracting Parties or by the Council either as permanent or standing bodies to examine
important questions. Working parties began to be created in addition to the committees as
temporary structures. The membership in both was open to all Contracting Parties.244
In 1975, another body was established to assist the Contracting Parties in
performing their functions. The Consultative Group of Eighteen was created, as a
response to the greater scope of the GATT system, a result of the Tokyo Round.245 Even
though the Group lacked decision-making power, it contributed significantly in
discussions and negotiations as well as preparations for the meetings o f the Contracting
Parties. The activities of the group reached the momentum when in 1986 it launched the
Uruguay Round.246
Although the changes in structure improved and sophisticated an initially very
simplistic trade system, they did not alter the perception of GATT having a “flawed
constitution.”247 Quasi-institutional bodies were often seen as not effective in the
fulfillment of GATT’s objectives and not adequate to the growth of GATT
responsibilities. This was underlined when the number of GATT signatories began to
grow. Non-legalized agreement could not have been perceived as a tool for effective
inclusion of new members and further successful development and liberalization of the
trade system.

Moreover, the “grandfather rule” of the Protocol of Provisional

Application provided the new signatories with the opportunity to avoid some of important
decisions regarding trade liberalization and to continue to apply practices inconsistent
with GATT rules.
244 Except Committee on Tariff Concessions and Budget Committee, See: Weaver and Abellard, 1907.
245 In 1979 the Group became a permanent GATT body.
246 Weaver and Abellard, 1908-1909.
247 Weaver and Abellard, 1899.
248 Lanoszka, 579-584.
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Also, the gradual evolution of the scope of GATT increasingly complicated
GATT’s functioning. Respectively, the negotiating area was progressively expanded to
include issues such as non-tariff barriers including anti-dumping rules. Moreover, the
Tokyo Round o f GATT negotiations gave rise to the Codes, which elaborated and
specified many o f GATT Articles. The complexity of the international trade system
became increasingly visible and needed to be managed by a more organized system.
Hence, once more the idea o f having an international organization to govern trade affairs
became vocal. During the almost a decade of the Uruguay Round negotiations, this idea
evolved resulting in the creation of an international organization governing trade affairs.
In 1995 the World Trade Organization (WTO) was established.
THE WTO AS AN ORGANIZATION
Unlike the GATT, the WTO has been established as a fully legalized structure
equipped with a set of organizational bodies to govern its affairs.249 It has not been
designed to mirror the ITO. The years of GATT’s functioning and its successes in
developing trade rules provided a different solution than a mere revival of the ITO. The
Havana Charter, drafted almost fifty years before the WTO, would be too limited and
could not possibly address all the new issues relevant to the trade agenda, such as
intellectual property rights. On the other hand, the ITO Agreement still seemed to reach
too far into the domestic realm of state affairs as it provided for the inclusion of issues
such as employment and labor standards.
However, even though not included in the general provisions of the WTO, labor
issues were introduced into the trade system by the agreement on services (GATS) and

249 WTO, Understanding the WTO, September 2003, available at: <http://www.wto.org/ english/thewto e/
whatis_e/tif_e/understanding _e.pdf> (8/10/2003).
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GATS-related negotiations over labor mobility. As indicated, the problems and disputes
over labor standards that have accompanied talks on services will be examined in the last
chapter o f this study.
Besides the reference to labor mobility in GATS, the WTO includes the only
labor-related provision inherited from the GATT 1947 (the Preamble and the Article XX)
and a short reference to employment, standard of living, and growing level of income in
the Preamble to the Agreement Establishing the WTO (henceforth referred to as the
“WTO Agreement”). The Preamble to the WTO Agreement states that “The parties to
this Agreement, Recogniz[e] that their relations in the filed of trade and economic
endeavor should be conducted with a view to raising standards of living, ensuring full
employment, and a large and steadily growing volume of real income."
This limited reference to labor, has not prevented this issue from appearing on the
trade agenda. On the contrary, as we will see further in this chapter, it gave rise to the
attempts to include more labor-related provisions in the trade system. We will now look
at the legal structure o f the WTO as a possible environment in which trade-related labor
provisions would be functioning giving particular attention to the elements that
distinguish the current trade system from that of GATT 1947 and how they alleviate the
deficiencies that the GATT 1947 was facing. Moreover, we will give particular
consideration to the dispute settlement system within the WTO. The focus on the dispute
settlement is particularly important for the introduction of labor-related provisions in the
trade system as it raises controversies between those who support strict enforcement of
labor standards and those who oppose it.
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As indicated, the WTO resembles neither the scope nor the structure o f the ITO.
The negotiators designed the WTO to serve as an “umbrella agreement” or, as referred to
in the WTO Agreement, as a “common institutional framework for the conduct of trade
relations among its Members in matters related to the agreement and associated legal
instruments included in the Annexes.”250 Unlike the ILO, the WTO Agreement does not
include substantial provisions on trade-related issues, but refers in its scope to other
Agreements. Article II specifies that the WTO system besides the Agreement
Establishing the World Trade Organization encompasses: the GATT 1947 together with
six understandings interpreting GATT provisions and the Marakesh Protocol referring to
market access (together known as GATT 1994).251 Moreover, it contains Agreements on:
Agriculture, on the Application of Sanitary and Phytosanitary Measures, on Textile and
Clothing, on Technical Barriers to Trade, on Trade-Related Investment Measures
(TRIMs), on Implementation of Article VI of the GATT 1994, on Implementation of
Article VII of the GATT 1994, on Preshipment Inspection, on Rules of Origin, on Import
Licensing, on Subsidies and Countervailing Measures, on Safeguards, as well as General
Agreement on trade in Services (GATS), Agreement on Trade related Aspects of
Intellectual Property Rights; and Understanding on Rules and Procedures Governing the
Settlement o f Disputes and Trade Policy Mechanism.
These Agreements were negotiated during the Uruguay Round and are referred to
in Article II, paragraph 2 o f the WTO Agreement as “Multilateral Trade Agreements.”
250 Agreement Establishing the World Trade Organization, Article II, paragraph 1, “Scope o f the WTO.”
251 Nonetheless, it has been explicitly distinguished between the legal nature o f GATT 1947 and that o f
GATT 1994. Article II, paragraph 4 o f the WTO Agreement reads: “The General Agreement on Tariffs and
Trade 1994 as specified in Annex 1A (hereinafter referred to as "GATT 1994") is legally distinct from the
General Agreement on Tariffs and Trade, dated 30 October 1947, annexed to the Final Act Adopted at the
Conclusion o f the Second Session o f the Preparatory Committee o f the United Nations Conference on
Trade and Employment, as subsequently rectified, amended or modified (hereinafter referred to as ‘GATT
1947’).”
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This Article decides on the “single undertaking” approach to be followed in the WTO
when it reads that these multilateral agreements “are integral part of WTO Agreement
and are binding for all WTO members.” This eliminates the problem of the so-called
“free-riders” that existed in the system of GATT 1947.252 This is a great accomplishment,
keeping in mind that the WTO system has also eliminated the “grandfather clause” by
applying GATT provisions directly and not through the Protocol of Provisional
Application.253
Aside from the “Multilateral Trade Agreements,” Article II refers to “Plurilateral
Trade Agreements” as part of the WTO structure; they include the Agreement on Trade
on Civil Aircraft, and Agreement on Governmental Procurement.254 These agreements,
however, are not meant to function under the principle of “single undertaking,” as Article
II, paragraph 3 reads: “Plurilateral Trade Agreements are also part of this Agreement for
those Members that have accepted them, and are binding on those Members. The
Plurilateral Trade Agreements do not create either obligations or rights for Members that
have not accepted them.”
Both, multilateral and plurilateral trade agreements should be administered by the
WTO with the goal o f exercising its functions referred to in Article III. The way the
functions have been described once more underlines that the WTO is a framework

252 This problem refers to countries having freedom to pick and choose between the GATT-related trade
agreements and hence often liberalizing only these areas o f trade suitable for their interests at the same
time, because o f the MFN principle, taking advantage o f other countries concessions without having
obligation to reprocitate principle. Lanoszka, 581.
253 At the same time the non-application clause provided for I the Article XXIII assures the sovereignty o f
WTO Members, as it does not allow for any country to be forces to establish trade relations with other
countries. It needs to be also noted that even though GATT 1994 encompasses inter alia GATT 1947, the
WTO Agreement Article II 4 stresses that GATT 1947 and GATT 1994 are legally distinct from each
other. See also, Lanoszka, 581.
254 Originally the WTO Agreement also included two other plurilateral agreements, i.e. International Dairy
Agreement and International Bovine Meet Agreement. They have lapsed since the WTO Agreement came
into force.
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organization. According to Article III, the WTO should work towards implementation,
administration, operation, and should further the objectives of Multilateral and
Multilateral Trade Agreements, as well as it should administer the Dispute Settlement
Understanding (DSU) and Trade Policy Review Mechanism (TPRM). Moreover, it
should provide forum for negotiations between its Members in matters related to the
WTO system. In the international realm the WTO should cooperate with the IMF and the
International Bank for Reconstruction and Development and its affiliated agencies.255
Importantly, further in the Agreement a provision is made that “The General
Council shall make appropriate arrangements for effective cooperation with other
international organizations that have responsibilities related to those of the WTO”
(Article V). This Article provides a legal basis for cooperation between the WTO and
ILO, in an event of any labor-related provisions being included into the WTO. Aside
from this indirect link, none of other provisions in the WTO Agreement refers to ILO.256
Being an international organization, the WTO has a legal personality and as
Article VIII reads: “shall be accorded by each of its Members such legal capacity as may
be necessary for the exercise of its functions,” as well as necessary privileges and
255 Article III entitled “Functions o f the WTO” reads accordingly: “ l.The WTO shall facilitate the
implementation, administration and operation, and further the objectives, o f this Agreement and o f the
Multilateral Trade Agreements, and shall also provide the framework for the implementation,
administration and operation o f the Plurilateral Trade Agreements. 2. The WTO shall provide the forum for
negotiations among its Members concerning their multilateral trade relations in matters dealt with under the
agreements in the Annexes to this Agreement. The WTO may also provide a forum for further negotiations
among its Members concerning their multilateral trade relations, and a framework for the implementation
o f the results o f such negotiations, as may be decided by the Ministerial Conference. 3. The WTO shall
administer the Understanding on Rules and Procedures Governing the Settlement o f Disputes (hereinafter
referred to as the "Dispute Settlement Understanding" or "DSU") in Annex 2 to this Agreement. 4. The
WTO shall administer the Trade Policy Review Mechanism (hereinafter referred to as the "TPRM")
provided for in Annex 3 to this Agreement. 5. With a view to achieving greater coherence in global
economic policy-making, the WTO shall cooperate, as appropriate, with the International Monetary Fund
and with the International Bank for Reconstruction and Development and its affiliated agencies.”
256 Important is that, as we underlined in the Chapter concerning ITO, not only reference to labor standards
but also a direct provision concerning cooperation o f trade system and ILO has been provided by the
Havana Charter.
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immunities.257 Consequently, the activities undertaken by the WTO are legally distinct
from those undertaken by its Members.258 The WTO actions are undertaken within a
system o f organizational bodies designed to run the trade system.
Also, another difference from the pre-Uruguay system is noticeable, as the WTO
Agreement provides explicitly for set of institutional bodies entrusted with specific tasks.
Accordingly, the Agreement assigns the highest authority to the Ministerial Conference
•

composed o f representatives of all WTO Members that meet at least every two years.

SO

Article IV decides also that the Ministerial Conference should “carry out the functions of
the WTO and take actions necessary to this effect.” The Conference, also holds authority
to decide on all matters under any of the Multilateral Trade Agreements.
In the intervals between the Ministerial Conferences its functions are delegated to
another WTO organ, the General Council. Moreover, the Council has been assigned the
tasks to convene as the Dispute Settlement Body administering the Dispute Settlement
Understanding (DSU), or as the Trade Policy Review Body managing the Trade Policy
Review Mechanism (TPRM) (Article IV: 3,4).
Additionally, three other councils have been created to operate within the WTO
system to oversee specific trade areas. These are: Council for Trade in Goods, Council
for Trade in Services, and Council for Trade- related Aspects of International Property
Rights (TRIPS).260 Moreover, Ministerial Conference has to establish Committee on
Trade and Development, a Committee n Balance of Payments Restrictions and a
257 Also, Article VII decides that the WTO officials working shall be accorded such privileges and
immunities when working on the assigned tasks.
258 In the GATT 1947, all activities were undertaken by Contracting Parties were ‘acting jointly.’ Hence,
these actions legally could be assigned to each and every country.
259 WTO Agreement, Article IV.
260 Article IV, paragraph 5 o f the WTO Agreement. Moreover, further set o f subsidiary bodies have been
prescribed in Article IV, paragraph 6 o f the WTO Agreement reads: “ The Council for Trade in Goods, the
Council for Trade in Services and the Council for TRIPS shall establish subsidiary bodies as required.”
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Committee on Budget, Finance and Administration261 to carry out functions assigned to
them either by the Conference or by the General Council (Article IV 7).
It is noticeable that the Conference and General Council in many instances may
recall the Contracting Parties and GATT Council under the GATT 1947. The great
difference lies in the legal provision in the WTO Agreement that institutionalizes the
functioning of these bodies on the behalf of the WTO. Also important is that their
respective competences have been clarified in the Agreement. Given the general authority
o f the Conference and the Council to relate to any matter not assigned to other organs, the
WTO acquired also the consistency in decision-making and clarity in distribution of its
functions.262 Also, in a case of lack of consensus in any organ established within
multilateral trade agreements, the Conference and the Council have the competence to
vote and decide on the issue referred to them.
Accordingly, the decisions of the Conference and in the General Council should
be reached by consensus. As Article IX reads, “The WTO shall continue the practice of
decision-making by consensus followed under GATT 1947.”263 Furthermore, this Article

261 Article VII o f the WTO Agreement describes this Committee’s functions. It reads in paragraph 2: “The
Committee on Budget, Finance and Administration shall propose to the General Council financial
regulations which shall include provisions setting out: (a) the scale o f contributions apportioning the
expenses o f the WTO among its Members; and (b) the measures to be taken in respect o f Members in
areas.”
262 Similarly to provide for the transparence o f rules and hierarchy important for efficient functioning o f the
WTO, rules have been established to rank the elements o f the WTO Agreement. Accordingly, first o f these
clauses (Article XVI) decides that “in the event o f conflict between provisions o f this (WTO Agreement)
and provisions o f any o f the Multilateral Trade Agreements, the provision o f this Agreement shall to
prevail to the extent o f the conflict.” The other clause, clarifies the relationship between the GATT 1994
and provision o f multilateral trade agreements in goods. According to the General Interpretative note to
Annex 1A the provision o f the other agreement should prevail over provision o f GATT 1994.
Consequently, a hierarchy is created according to which the Agreement Establishing the WTO prevails
over any other multilateral trade agreement within its structure and any other multilateral trade agreements
prevails over GATT 1994.
Footnote reference provided to this Article reads additionally: “The body concerned shall be deemed to
have decided by consensus on a matter submitted for its consideration, if no Member, present at the
meeting when the decision is taken, formally objects to the proposed decision.”
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dictates that voting procedures in decision making “except as otherwise provided, where
a decision cannot be arrived at by consensus, the matter at issue shall be decided by
voting,264 and the “decisions of the Ministerial Conference and the General Council shall
be taken by a majority o f the votes cast, unless otherwise provided in this Agreement or
in the relevant Multilateral Trade Agreement.” Special provisions are created in Article X
in regard to the amendment of the WTO Agreement or any of the “Multilateral Trade
Agreements.”265
To administer the decisions undertaken by the Conference and the Council, the
WTO Agreement provided explicitly for the establishment of the Secretariat. Hence, the
WTO Agreement provides that the Secretariat will be headed by the Director-General
appointed by the Conference, whose “powers, duties, conditions of service and terms of
office are to be adopted by the Conference.’ (Article VI, paragraph 2) Similarly to the

264 The Article IX WTO Agreement decides in regard to voting that: “At meetings o f the Ministerial
Conference and the General Council, each Member o f the WTO shall have one vote. Where the European
Communities exercise their right to vote, they shall have a number o f votes equal to the number o f their
member States, which are Members o f the WTO. (The number o f votes o f the European Communities and
their member States shall in no case exceed the number o f the member States o f the European
Communities.)”
265 Article X, paragraph 1 reads accordingly: “Any Member o f the WTO may initiate a proposal to amend
the provisions o f this Agreement or the Multilateral Trade Agreements in Annex 1 by submitting such
proposal to the Ministerial Conference. The Councils listed in paragraph 5 o f Article IV may also submit to
the Ministerial Conference proposals to amend the provisions o f the corresponding Multilateral Trade
Agreements in Annex 1 the functioning o f which they oversee. Unless the Ministerial Conference decides
on a longer period, for a period o f 90 days after the proposal has been tabled formally at the Ministerial
Conference any decision by the Ministerial Conference to submit the proposed amendment to the Members
for acceptance shall be taken by consensus. Unless the provisions o f paragraphs 2, 5 or 6 apply, that
decision shall specify whether the provisions o f paragraphs 3 or 4 shall apply. If consensus is reached, the
Ministerial Conference shall forthwith submit the proposed amendment to the Members for acceptance.
If consensus is not reached at a meeting o f the Ministerial Conference within the established period, the
Ministerial Conference shall decide by a two-thirds majority o f the Members whether to submit the
proposed amendment to the Members for acceptance. Except as provided in paragraphs 2, 5 and
6, the provisions o f paragraph 3 shall apply to the proposed amendment, unless the Ministerial Conference
decides by a three-fourths majority o f the Members that the provisions o f paragraph 4 shall apply.”

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

116
provisions regarding Secretariat of ILO, the WTO Secretariat is meant to be international
in character to provide for non-partial decisions in performing its duties.266
The WTO Agreement has given a legal framework for the trade system and,
associated with it, greater transparency, predictability, and clarity. As indicated, this was
necessary, as the GATT 1947 could not manage the increasing complexity of trade
relations. Also the growing number of countries seeking inclusion into GATT provided
for increasing difficulties associated with ambiguous provisions regarding conditions of
the accession to the Agreement.267 The WTO Agreement has offered a clear system in
this regard, allowing accession to the WTO only by “States or separate customs territory
possessing full autonomy in the conduct of its external commercial relations and of other
matters provided for in this Agreement and the Multilateral Trade Agreements.”268 Also,
to access the WTO, countries have to submit a legislative plan o f action in which they
specify how their domestic laws would adjust in order to meet the requirements of the
WTO system functioning under the ‘single undertaking’ approach.269 Moreover, the
‘single undertaking’ approach has made it impossible for other than market economies to
be part o f international trade system founded on the principle of liberal trade, while in the
GATT lack of such approach and the “grandfather clause” of Protocol for Provisional
Application allowed socialist countries.270

266 The headquarters o f the WTO in Geneva employs over 400 persons as its staff.
267 On the changes inn the accession process between GATT and the WTO see: Anna Lanoszka, “The
World Trade Organization Accession Process- Negotiating Participation in Globalizing Economy,” Journal
o f World Trade 35, no. 4, (2001).
268 WTO Agreement, Article XII, paragraph 1. Further Article XII decides: “Decisions on accession shall
be taken by the Ministerial Conference. The Ministerial Conference shall approve the agreement on the
terms o f accession by a two-third majority o f the Members if the WTO).”
269 Lanoszka, 581.
270 The non-market economies were able to become part o f the GATT system on the basis o f Article XVII
regarding state-monopolies, which provisions, as Anna Lanoszka notes, “were left vague to maintain some
flexibility in the system. Article XVII did not provide a clear definition o f what constituted Sate trading,
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Even though the criteria for accession are much more strict than these of GATT
1947, the WTO broadened its territorial scope and has become a nearly universal
organization.271Accordingly, 117 countries were engaged in its creation, 11 more were
included into the system at its creation, and many others have been seeking inclusion into
the WTO ever since.272 Currently the WTO has a Membership of 147 countries.273 Such
development exemplifies that countries are willing to be part of legalized system that is
characterized by predictability and stability of its rules and, at the end, benefits all
irrespective their level of development.274 Consequently, the question arises, whether
inclusion of labor provisions into the trade system by providing for legalization and
enforcement of labor standards would not provide for more countries willing to commit
to the observance and development of labor standards.
One of the major elements of legalization of the WTO, which would be engaged
into such process, would be the Dispute Settlement Understanding (DSU), as its
application to labor disputes would provide for enforcement and consequently assure
and Contracting Parties routinely provided their own interpretation o f what was meant by it.” Lanoszka,
580.
271 Article XI WTO Agreement dictates: “1. The contracting parties to GATT 1947 as o f the date o f entry
into force o f this Agreement, and the European Communities, which accept this Agreement and the
Multilateral Trade Agreements and for which Schedules o f Concessions and Commitments are annexed to
GATT 1994 and for which Schedules o f Specific Commitments are annexed to GATS shall become
original Members o f the WTO. 2. The least-developed countries recognized as such by the United Nations
will only be required to undertake commitments and concessions to the extent consistent with their
individual development, financial and trade needs or their administrative and institutional capabilities.” At
the same time Article XIV 2 reads: “ A Member which accepts this Agreement after its entry into force
shall implement those concessions and obligations in the Multilateral Trade Agreements that are to be
implemented over a period o f time starting with the entry into force o f this Agreement as if it had accepted
this Agreement on the date o f its entry into force.” Article XVI additionally specifies the ‘single
undertaking approach’ in paragraph 5: deciding that “N o reservations may be made in respect o f any
provision o f this Agreement. Reservations in respect o f any o f the provisions o f the Multilateral Trade
Agreements may only be made to the extent provided for in those Agreements. Reservations in respect o f a
provision o f a Plurilateral Trade Agreement shall be governed by the provisions o f that Agreement.”
Lanoszka, 576. WTO, “The 128 countries that had signed GATT by 1994,” available at:
http://www.wto. org/english/ thewto e/ gattmem_e.htm>, (29/08/2003).
273 WTO, “Members and Observers,” available at: http://www.wto.org/english/thewto_e/ whatis_e/tif_e/
org6_e.htm> (23/04/2004).
274 See: Lanoszka: 577, 578.
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compliance with labor standards. At the same time, however, such possibility creates
potential for a great many disputes and strong opposition from developing countries.
While we will focus on the arguments behind this opposing stance later in this chapter,
we will now take a short look at the WTO dispute settlement system to assess its
importance for the trade system in general and its features underlining these, which
would be crucial for enforcement of labor standards.
The WTO system of dispute settlement has been seen as a major feature that
defines the WTO as a fully-grown international organization.275 It can be stated that
creation o f such an elaborate dispute settlement system is an accomplishment that has its
roots in the lengthy development of GATT 1947 and its dispute settlement.276 This
process o f adjusting GATT procedures saw long evolution towards being a more
effective tool to ensure countries’ compliance with GATT rules. At the beginning, the
settlement o f disputes was entrusted only to the Contracting Parties and was referred to in
Articles XXII and XXIII.277 In the 1950’s, a customary practice had been established that

275 Petersmann, Human Rights, 24-25.
276 Accordingly WTO Agreement, Article II, paragraph 1 reads: “Members affirm their adherence to the
principles for die management o f disputes herefore applied under Articles XXII and XXIII o f GATT 1947,
and the rales and procedures as further elaborated and modified herein”
277 Article XXII “Consultation” reads: “1. Each contracting party shall accord sympathetic consideration to,
and shall afford adequate opportunity for consultation regarding, such representations as may be made by
another contracting party with respect to any matter affecting the operation o f this Agreement. 2. The
CONTRACTING PARTIES may, at the request o f a contracting party, consult with any contracting party
or parties in respect o f any matter for which it has not been possible to find a satisfactory solution through
consultation under paragraph 1.” Article XXIII, “Nullification or Impairment” reads: “ 1. If any contracting
party should consider that any benefit accruing to it directly or indirectly under this Agreement is being
nullified or impaired or that the attainment o f any objective o f the Agreement is being impeded as the result
o f (a) the failure o f another contracting party to carry out its obligations under this Agreement, or (b) the
application by another contracting party o f any measure, whether or not it conflicts with the provisions o f
this Agreement, or (c) the existence o f any other situation, the contracting party may, with a view to the
satisfactory adjustment o f the matter, make written representations or proposals to the other contracting
party or parties which it considers to be concerned. Any contracting party thus approached shall give
sympathetic consideration to the representations or proposals made to it. 2. If no satisfactory adjustment is
effected between the contracting parties concerned within a reasonable time, or if the difficulty is o f the
type described in paragraph 1 (c) o f this Article, the matter may be referred to the CONTRACTING
PARTIES. The CONTRACTING PARTIES shall promptly investigate any matter so referred to them and
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the matters would be referred to a panel of experts.278 Until the creation o f the WTO, the
system o f dispute settlement developed gradually to meet the needs of trading system
with the most important changes being undertaken during the Tokyo Round.279
Consequently, during this Round several agreements relating to disputes settlement were
negotiated. The Understanding Regarding Notification, Consultation, Dispute Settlement
and Surveillance adopted in 1979 improved the mechanisms of existing respective
practices, i.e. the panel process.280 It also codified many practices and customs used by
the Contracting Parties in settling their disputes.281
Aside from the Understanding Regarding Notification, Consultation, Dispute
Settlement and Surveillance, the Codes on Non-Tariff Measures agreed upon during the

shall make appropriate recommendations to the contracting parties, which they consider to be concerned, or
give a ruling on the matter, as appropriate. The CONTRACTING PARTIES may consult with contracting
parties, with the Economic and Social Council o f the United Nations and with any appropriate inter
governmental organization in cases where they consider such consultation necessary. If the
CONTRACTING PARTIES consider that the circumstances are serious enough to justify such action, they
may authorize a contracting party or parties to suspend the application to any other contracting party or
parties o f such concessions or other obligations under this Agreement as they determine to be appropriate
in the circumstances. If the application to any contracting party o f any concession or other obligation is in
fact suspended, that contracting party shall then be free, not later than sixty days after such action is taken,
to give written notice to the Executive Secretary (Director-General) to the CONTRACTING PARTIES o f
its intention to withdraw from this Agreement and such withdrawal shall take effect upon the sixtieth day
following the day on which such notice is received by him.”
The paragraph 2 o f Article XXII was added to the Agreement in 1955 after it was clear that the ITO and its
dispute settlement procedures would not become part o f international trade system. (Also paragraph 2 o f
Article XXII was amended in 1955. While in 1958 amendment o f Article XXII allowed for participation o f
third parties in the dispute settlement, the 1966 amendment to the Article XXIII concerned adding special
procedures for developing countries in the dispute settlement system. Terence P. Steward and Christopher
J. Callahan, “Dispute Settlement Mechanisms,” in vol. 2 o f The GATT Uruguay Round: A Negotiating
History (1986-1992), ed. Terence P. Steward (Deventer, Boston: Kluwer Law and Taxation Publishers,
1993), 2670-2679.
278 Steward and Callahan, 2676.
279 The Consultative Group o f Eighteen was entrusted the task to work on the dispute settlement system
focusing on the areas indicated by the Secretariat such as notification and surveillance, consultation and
conciliation, panel decisions, adjudication, enforcement, and review procedure. The group was to address
the concerns regarding the lengthiness o f the process, interpretation o f GATT obligations, and the
“imbalance o f power between the developed and developing country membership making effective use o f
retaliation as a remedy.” Steward and Callahan, 2688.
280 Understanding Regarding Notification, Consultation, Dispute Settlement and Surveillance, Annex
“Agreed Description o f the Customary Practice o f the GATT in the Filed o f Dispute Settlement,” (L/4907).
281 Steward and Callahan, 2698.
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Round were also equipped with specific dispute settlement provisions. These Codes
include, the Antidumping Code, the Subsidies Code, Custom Valuation Code, the
Government Procurement Code, the Standards Code, Arrangement on Bovine Meet, the
International Dairy Agreement, and Agreement on Civil Aircraft and Import Licensing
Code.282 However, the lack of a legal structure for dispute settlement was a major
obstacle for the dispute settlement to function effectively.283 Another obstacle was
created by the fact that the decisions whether to implement the rulings had to be adopted
by consensus.284 As a result, any country, including the country against which a ruling
was undertaken, was able to block dispute settlement rulings.
Also, as noted by the literature, the “key players” in international trade, such as
the US or the EC had a great deal of influence on the way the settlement of disputes
proceeded and functions.285 At the end, the lack of enforcement procedures was
responsible for the fact that Contracting Parties could disregard GATT’s obligations and
not fear any kind of negative consequences provided by the system.
Consequently, with the trade system developing and reaching ever more
territories and ever more countries, a new consolidated system o f dispute settlement was
crucial for the newly created WTO to perform its tasks efficiently. That the trade system
was in need of such development was clear. Many saw the Tokyo reforms as “merely
initial steps in a necessary comprehensive legal reform of GATT (...), and that if there is

282 Steward and Callahan, 2702.
283 As noted in the literature, GATT dispute settlement system developed to include three sets o f activities”
treaty enforcement, dispute avoidance and dispute settlement narrowly defined. Dam, 355.
284 McBride, 646.
285 This refers to the imbalance between developed and developing countries in their capacity o f using
retaliatory measures as well as unilateral actions. Steward and Callahan 2669.
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any one final conclusion (...) to be drawn from this analysis of the Tokyo Round
Reforms, it is that the task of legal reform is unfinished.”286
This unfinished task was undertaken in the Uruguay Round, which equipped the
WTO with a strong, legalized system for resolving disputes among its Members. This
system has been established by a separate Agreement under the WTO, namely by the
Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU).287
Underlining the importance of DSU for the WTO system, Article 3 of this Understanding
envisages the dispute settlement as a central element in providing security and
predictability of the multilateral trading system.

Crucial for such an assessment is the

wording o f Article 1, which unifies the dispute settlement in the trade system and makes
it exclusive for resolving trade disputes within the WTO system. It reads accordingly:
The rules and procedures of this Understanding shall apply to disputes
brought pursuant to the consultation and dispute settlement provisions of
the agreements listed in Appendix 1 to this Understanding (referred to in
this Understanding as the "covered agreements").
The rules and
procedures o f this Understanding shall also apply to consultations and the
settlement o f disputes between Members concerning their rights and
obligations under the provisions of the Agreement Establishing the World
Trade Organization (referred to in this Understanding as the "WTO

286 Steward and Callahan, 2703.
287 Already the Ministerial Declaration o f 1986 underlined the importance o f strengthening o f the dispute
settlement system as well as assuring greater compliance with GATT provisions. Accordingly it stated: In
order to ensure prompt and effective resolution o f disputes to the benefit o f all Contracting Parties,
negotiations shall aim to improve and strengthen the rules and the procedures o f the dispute settlement
process, while recognizing the contribution that would be made by more effective and enforceable GATT
rules and disciplines. Negotiations shall include the development o f adequate arrangements for overseeing
and monitoring o f the procedures that would facilitate compliance with adopted recommendations. Steward
and Callahan, 2724-5.
288 WTO, Annex 2 o f the WTO Agreement, Understanding on Rules and Procedures Governing the
Settlement o f Disputes (DSU), Article 2, paragraph 3 reads: “The dispute settlement system o f the WTO is
a central element in providing security and predictability to the multilateral trading system. The Members
recognize that it serves to preserve the rights and obligations o f Members under the covered agreements,
and to clarify the existing provisions o f those agreements in accordance with customary rules o f
interpretation o f public international law. Recommendations and rulings o f the DSB cannot add to or
diminish the rights and obligations provided in the covered agreements.”
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Agreement") and of this Understanding taken in isolation or in
combination with any other covered agreement.
Dispute settlement is administered by the Dispute Settlement Body (DSB), which
“has the authority to establish panels, adopt panel and Appellate Body reports, maintain
surveillance of implementation of rulings and recommendations, and authorize
suspension of concessions and other obligations under the covered agreements.”290 The
decisions of the DSB are to be adopted by consensus.291
Moreover, to reduce relying on retaliation in resolving disputes, the Dispute
Settlement Understanding (DSU) specifies the hierarchy of preferable outcomes of the
dispute settlement mechanism. Consequently, Article 3, paragraph 7 specifies that the
most preferable solution would be a mutually acceptable one, in the absence of which the
agreement talks about withdrawal of the measures inconsistent with GATT. In case these
measures are not withdrawn, provision of compensation should be resorted to. The least
preferable option would be the possibility of “suspending the application of concessions
or other obligations under the covered agreement on a discriminatory basis vis-a-vis the
other Member, subject to authorization by the DSB.” (Article 3, paragraph 8).
The DSU has additionally provided for a reversed onus in Article 3, paragraph 9,
in regard to any country that does not live up to its obligations stemming from its WTO

289 WTO, Understanding on Rules and Procedures Governing the Settlement o f Disputes (DSU) Article 1,
paragraph 2 clarifies additionally that: The rules and procedures o f this Understanding shall apply subject
to such special or additional rules and procedures on dispute settlement contained in the covered
agreements as are identified in Appendix 2 to this Understanding. To the extent that there is a difference
between the rules and procedures o f this Understanding and the special or additional rules and procedures
set forth in Appendix 2, the special or additional rules and procedures in Appendix 2 shall prevail.” These
procedures include inter alia some o f the GATS provisions, i.e. Articles XXII: 3, XXIII: 3, Annex on
Financial Services paragraph 4, Annex on Air Transport Services 4, Decision on Certain Dispute
Settlement, Procedures for the GATS 1 through 5.
290 DSU, Article 2, paragraph 1.
291 DSU, Article 2, paragraph 4. This Article provides a requirement for consensus in the decisions by the
DSB and not for the customary practice o f consensus (Article IX: 1 o f the WTO Agreement), which in case
o f lack o f consensus can be substituted by voting.
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membership. According to this Article, such infringement “is considered prima facie to
constitute nullification or impairment. This means that there is normally a presumption
that a breach o f the rules has an adverse impact on other Member parties to that covered
agreement, and in such cases, it shall be up to the Member against whom the compliant
has been brought to rebut the charge.” This provision additionally strengthens the WTO
system by encouraging members to comply with their obligations as they may be at any
time brought before the DSB and will have to face the results of injurious behavior unless
they provide evidence that their activities do not impair or nullify another country’s
benefits.
Using this clause in potential labor-related cases could be problematic, as the
developing countries might feel endangered by many potential complaints against their
non-compliance with labor standards. However, such fear should be reduced by the
provision of Article 24 that provides for special treatment to address the economic
conditions o f least-developing countries.292 Moreover, as we will see further in this
Chapter, in order to provide for measures within the trade system to ensure labor
standards, some new concepts would have to be introduced.
With regard to the process of dispute settlement one has to notice that establishing
strict time frames for its completion has shortened its lengthiness. While for several
292 Accordingly Article 25, “Special Procedures Involving Least-Developed Country Members” states: “ 1.
At all stages o f the determination o f the causes o f a dispute and o f dispute settlement procedures involving
a least-developed country Member, particular consideration shall be given to the special situation o f leastdeveloped country Members. In this regard, Members shall exercise due restraint in raising matters under
these procedures involving a least-developed country Member. If nullification or impairment is found to
result from a measure taken by a least-developed country Member, complaining parties shall exercise due
restraint in asking for compensation or seeking authorization to suspend the application o f concessions or
other obligations pursuant to these procedures. 2. In dispute settlement cases involving a least-developed
country Member, where a satisfactory solution has not been found in the course o f consultations the
Director-General or the Chairman o f the DSB shall, upon request by a least-developed country Member
offer their good offices, conciliation and mediation with a view to assisting the parties to settle the dispute,
before a request for a panel is made. The Director-General or the Chairman o f the DSB, in providing the
above assistance, may consult any source, which either deems appropriate.”
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articles regarding the phases of dispute settlement the deadlines are indicated, Article 20
provides for additional assurance establishing generally, a nine months time-frame for
DSB decisions on adoption of panel report or twelve months time-frame for the decisions
on adoption of reports o f the Appellate Body.
The mention of the Appellate Body leads us to another important characteristic of
the WTO dispute settlement system, namely that following legalization of the trade
affairs, the system complies with the principle of the rule of law. Hence, it provides for
an impartial and neutral environment, in which the persons selected to the panels are
independent and in which every party to the dispute has a right to appeal. These features
are crucial when one assesses if an organization provides for complete legalized system
or, as in the case o f the ILO, provides only for weak system of enforcement and hence
still needs legalization efforts to preset a fully independent and efficient system.
Accordingly, the panels established to report on a case, as specified by Article 8
of the DSU, “should be impartial and therefore composed of well-qualified and/or non
governmental individuals (...) taught or published in international trade law or policy, or
served as a senior trade policy officials of a Member.” Moreover, this Article reads that
they should “be selected with a view to insuring the independence of the members, a
sufficiently diverse background and a wide spectrum of experiences” and “citizens of
Members whose governments are parties to the dispute or third parties (...) shall not
serve on a panel concerned with that dispute, unless the parties to that dispute agree
otherwise.”293 The number of persons selected to one panel varies from three in regular
cases, to five in such cases that parties agree to it (Article 8, paragraph 5).

293 Article 8, DSU also specifies that the Secretariat select the panelist from maintained by it an indicative
list o f persons who possible could seat on the panel.
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Parties to the dispute can appeal the panel reports to the Appellate Body, which
may “uphold, modify, or reverse the legal findings and conclusion of the panel.”294 The
decisions of panels should be adopted if not appealed or the “Appellate Body report shall
be adopted by the DSB and unconditionally accepted by the parties o f the dispute unless
the DSB decides by consensus not to adopt the Appellate Body report within 30 days
following the circulation to the Members”(Article 17, paragraph 14). As we have already
mentioned the consensus on such an issue is rather impossible to attain.
To ensure that the measures are provided for in the report, the DSB is equipped
not only with a surveillance mechanism (TPRM) similar to that o f the ILO, but also is
furnished with a powerful mechanism of enforcement, made available to a respective
party if rulings of DSB are not implemented.

90S

Consequently, Article 22 paragraph 2

decides that “if no satisfactory compensation has been agreed within 20 days after the
date o f expiry o f the reasonable period of time, any party having invoked the dispute
settlement procedures may request authorization from the DSB to suspend the application
to the Member concerned of concessions compensation is not satisfactory, or other
obligations under the covered agreements.”

9 0 tf

At the same time Article 22 paragraph 4

reads that: “the level o f the suspension of concession or other obligations authorized by
the DBS shall be equivalent to the level of nullification or impairment.”297 And while
such provisions may be difficult to difficult to utilize in case of labor standards, where it
is often difficult to measure the level of impairment or nullification, special disciplines

WTO, DSU, Article 17, paragraph 13.
295 See Article 21, DSU.
296 WTO, DSU, Article 22, paragraph 2.
297 WTO, DSU, Article 22, paragraph 4.
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could be provided for these issues as special provisions in dispute settlement have been
granted to other sectors comprised in Annex II to the DSU, i.e. to the GATS.
In general, the dispute settlement process does present a very strong characteristic
of a legalized system and provides for efficiency of the WTO system. It completes the
WTO by ensuring implementation and enforcement of the legislative, executive and
administrative actions.298 At the same time, the decisions of the DSB binding states very
much go further than only ensuring the way states behave in their external relations but
often by having the power to force states to change their domestic policies.
As Lanoszka notes:
variety of international linkages have intensified the interaction between
international and domestic law. This causes some tensions with respect to
the concept of State sovereignty but it also means that international legal
rules can provide necessary incentives for conducting the internal reform
process. Particularly in transitional and developing economies,
international rules play a significant role in guiding the reform of political,
legal, and economic institutions.299
Nothing could be more accurate than such a statement when referring to the issue of labor
standards. This assessment ends the part of this chapter that served the analysis of the
structure and functioning of the trade system. This analysis, even though not directly
referring to the major focus of this study was important as it provided for information to
assist the comprehension o f the problems and challenges that the intensification of
linkages between international labor and trade has brought that will be explored in the
remaining part of this chapter.

298 As noted by Abbot and Snidal, the WTO “by using hard law to order their relations, international actors
reduce transactions costs, strengthen the credibility o f their commitments, expand their available political
strategies, and resolve problems o f incomplete contracting.” Moreover, this system benefits the WTO and
trade relations as it reduces the cost and the risk o f self-help by legitimizing and clarifying intent o f the
retaliation. Abbot and Snidal, 426-427.
299 Lanoszka, 578.
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TRADE AND LABOR - COOPERATION BASED ON DIFFERENCES?
Until now, this study has discussed international labor and trade separately
showing their development, structural changes, assigned goals and performed functions.
Additionally, points of convergence between the areas have been indicated and stressed.
The following part of this study considers labor and trade issues together in order to bring
more insight to this ongoing discussion.
Hence, the characteristics of both labor and trade systems will be explored and
differences and commonalities between them will be indicated. To this end, the study will
provide a short review of the literature in which ideas concerning labor and trade linkages
are presented and which assess the possibilities of the inclusion of labor issues into the
trade system. Also, it will look at some ideas on how both systems can benefit from each
other’s achievements and what kind of obstacles make their cooperation difficult. The
last part o f this chapter will refer to the actual discussion that is taking place at the
practical level o f the WTO. Hence, the tensions that are arising between the developed
and developing countries regarding their diverging perspectives on inclusion of labor
standards into the trade system will be examined.
As underlined earlier in this study, the traditional vision of international trade and
international labor stresses the differences that lie between the systems and that in result
of these differences they serve different, if not opposing, interests and goals.
Consequently, it has been shown that the differences between the regimes appear already
when one analyzes the legacies o f both of the regimes. As labor law is an intrinsic part of
the international human rights regime, its provisions are intended to benefit and improve
lives of individuals and to fulfill that task it often has to interfere with the domestic rules
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and regulations.300 Economic considerations exist but are secondary to labor law
incentives. Conversely, trade law has grown from liberal ideas on trade and international
development. Its primary objective is to benefit the economies of individual states as well
as the international community as a whole. The rules, until recently, have very rarely a
direct effect on states’ domestic legislation.
However, such assessment has lost its validity with the introduction of trade in
services and intellectual property rights into the trade system, concerning rights of
individuals be it service providers, artists or researchers.301 We will analyze the
provisions o f GATS in detail in the last chapter of this study, since, by referring to
movement o f natural persons/service providers,

GATS provides a precedent for

inclusion of labor issues into the trade system and exemplifies the challenges and
tensions that are associated with it.
Another difference between labor and trade systems traditionally indicated by the
literature lies in the way in which international labor and trade rules have been
established and developed. As we saw in the analysis of both systems, while human
rights and labor law have been equipped from the beginning with elaborated provisions
on how to protect individuals from the abuses of states, the trade regime presented at the
beginning a very limited and simplistic set of rules and needed time to generate more
complicated system of rules.303 On the other hand, even though labor law being a part of
human rights system has been equipped with the highly elaborate system of rules, it has
300 Cottier states: The fundamental principles o f the multilateral trading system (MFN and national
treatment), the ban on quantitative and excessive restrictions and transparency, and the many specific rules
emanating from these principles serve similar functions [to human rights] o f limiting state action and
regulation.” Cottier, 116.
301 Thomas, 793.
302 Guy Karsenty, “ Assessing Trade in Services by Mode o f Supply” in GATS 2000, ed. Pierre Sauve and
Robert M. Stem (Washington: The Brookings Institution, 2000), 48.
303 Cottier, 113.
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never been able to produce a strong enforcement system. In contrast, the international
trade strusture has developed into a system where enforcement is one of the best
functioning in the area of multilateral affairs.
From the presented point of view, the divergence between international labor and
trade systems is obvious. However, the existence of differences does not preclude
commonalities and points o f convergence. Accordingly, as both of the regimes developed
throughout the decades they have been brought together by many factors. As noted by
Cottier in “Trade and Human Rights: A Relationship to Discover,” the major
commonality between the regimes is their origins, as both belong to the system of
international law. Consequently, they both oppose the radical notion o f state sovereignty
by supporting the idea o f international cooperation and interconnectedness.304
Furthermore, following Petersmann’s arguments, despite the differences, both of
the regimes are based on similar values such as rule of law, non-discrimination,
individual freedom, access to court, etc.

Additionally, as underlined earlier in this

study, economic rights are an intrinsic part of human rights and in particular of the labor
rights system.306 Hence, the market system governed by international trade rules plays an
important role in creation of wealth and enhancement of individual economic and labor
rights. On the other hand, labor rights have the ability to influence productivity and trade
in general.307
The overall picture that emerges from comparison of legacies, traditions, and
historical development o f international trade and labor regimes gives a range of contrasts
304 Cottier, 116.
305 Emst-Ulrich Petersmann, “The WTO Constitution and Human Rights,” Journal o f International
Economic Law 3, no. 1 (2000): 19.
306 Cottier, 115-116.
307 Burtless, 14.
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and similarities. While these systems appear to be too distinct to be molded into one
structure, it seems that the similarities between them may provide a basis for cooperation
to develop. What appears from the comparison of international labor and trade regime is,
that often what constitutes a weakness of one regime, is the strength of the other one.
Thus, in looking for areas o f possible cooperation one needs to find ways in which labor
and trade regimes could complement each other and in that way overcome their
deficiencies through benefiting from each other’s achievements. The WTO being an
umbrella organization seems to be a great structure to incorporate these needs.
As we saw earlier in the study, international labor law needs to undergo some
important changes to meet the current conditions of the national and international labor
system in order to assure compliance with its provisions. In this respect it may be argued
that if cooperation between WTO and ILO in the area of labor standards was established,
the regimes could benefit from each other’s achievements. As already described, the ILO
has created an elaborate system to monitor the compliance of its members with the
conventions and recommendations that they have signed. Once labor standards were
introduced into the trade system, the cooperation between ILO and WTO could
incorporate a possibility of the WTO using the ILO’s elaborate system of rules and
monitoring mechanism. As the ILO is not equipped with an effective system of
enforcement, cooperating with the WTO could address this problem by employing the
WTO’s system of dispute resolution to ensure compliance with labor standards.
Consequently, the observance for labor standards would grow and benefit also the trade
regime since, as many stress, labor standards may encourage economic growth.308

308 On how trade and human rights can enhance each other’s observance and development see: Cottier, 124129. Also, Macklem addresses the persistent dispute whether introduction o f labor standards encourages or
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We have already looked at the proposed solutions for the ILO to include
economic measures. At the same time, we have underlined that these solutions are much
less popular than these involving introduction of labor standards into the trade system.
Hence, we will now look at this second set of proposals for labor and trade cooperation.
There are two major ways in which the literature pictures a possibility of a labor
and trade linkage. The first option is less radical and involves employment of existing
provisions o f the WTO either through judicial interpretation or through amending their
content to include core labor standards (the so-called “social clause”). The other option
engages more radical means as it looks at creation o f a new labor related agreement
included into the WTO structure and administered by the WTO; possibly with the
assistance o f the ILO. The following section of this study offers a closer look at the
general ideas regarding both these solutions looking at the concepts presented in the
literature. The exploration o f these ideas is important as it provides us with a general
view on the possibilities and obstacles that would have to be dealt with if international
trade system was to include labor-related issues.
Accordingly, the less radical concept presents a possibility of employing the
already existing WTO provisions to include labor-related issues into the WTO
jurisdiction. The provisions related to in the literature are Article XX of the WTO
Agreement309 that authorizes several types of measures even though they may be counter
to the GATT provisions, provided “that such measures are not applied in a manner which

discourages economic growth. Specifically, developing countries fear that high labor standards discourage
their economic growth by reducing foreign investment and provoking capital flight. On the other hand
numerous studies indicate that, as Macklem notes: “observance o f core labor standards may raise
productivity, encourage investment, and enhance domestic acceptance for trade liberalization initiatives”
Maklem, 623-625. See also, Burtless, 13.
309 Maklem, 630. Also: Sarah H. Cleveland, “Human Rights Sanctions and International Trade: A Theory
o f Compatibility,” Journal o f International Economic Law 5, no. 1 (2002): 146.
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would constitute a means of arbitrary or unjustifiable discrimination between countries
where the same conditions prevail, or a disguised restriction on international
trade.”(Article XX) Furthermore Article XX states:
nothing in this Agreement shall be construed to prevent the adoption or
enforcement by any contracting party of measures:
(a) necessary to protect public morals:
(b~) necessary to protect human, animal or plant life or health:
(c) relating to the importations or exportations of gold or silver;
(d) necessary to secure compliance with laws or regulations which are not
inconsistent with the provisions of this Agreement, including those
relating to customs enforcement, the enforcement of monopolies operated
under paragraph 4 of Article II and Article XVII, the protection of patents,
trade marks and copyrights, and the prevention of deceptive practices;
tel relating to the products of prison labour:
(f) imposed for the protection of national treasures of artistic, historic or
archaeological value;
(g) relating to the conservation of exhaustible natural resources if such
measures are made effective in conjunction with restrictions on domestic
production or consumption.. .31°
While only the standards regarding prison labor have been acknowledged
explicitly in the GATT, some argue that the imposition of other standards could be
implied by referring to measures necessary to protect public morals and human, animal,
and plant life and health. Especially Article XX (b) may be interpreted to include labor
standards when looking at the rulings of the Appellate Body in a couple of cases

310 The remainder o f Article XX reads accordingly: “(h) undertaken in pursuance o f obligations under any
intergovernmental commodity agreement which conforms to criteria submitted to the CONTRACTING
PARTIES and not disapproved by them or which is itself so submitted and not so disapproved;(i) involving
restrictions on exports o f domestic materials necessary to ensure essential quantities o f such materials to a
domestic processing industry during periods when the domestic price o f such materials is held below the
world price as part o f a governmental stabilization plan; Provided that such restrictions shall not operate to
increase the exports o f or the protection afforded to such domestic industry, and shall not depart from the
provisions o f this Agreement relating to non-discrimination; (j) essential to the acquisition or distribution o f
products in general or local short supply; Provided that any such measures shall be consistent with the
principle that all contracting parties are entitled to an equitable share o f the international supply o f such
products, and that any such measures, which are inconsistent with the other provisions o f the Agreement
shall be discontinued as soon as the conditions giving rise to them have ceased to exist. The
CONTRACTING PARTIES shall review the need for this sub-paragraph not later than 30 June 1960.”
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interpreting Article XX (g) as referring to environmental standards.311 As indicated by
Maklem, the use of Article XX would be a product of judicial activity within the
Appellate Body and would have to refer to general rules stemming from the WTO
provisions, i.e. to Article III, which refers to national treatment and to Article XX.312
The analysis of the WTO provisions indicates some requirements that a state
would have to live up to if it wanted to use “trade restrictive measures to vindicate
international labor rights.”313 That is, a state would have to adopt the least restrictive
means that would serve the purpose of such vindication and it would have to treat all
states in a similar way. Moreover, before the imposition of trade restrictions, an
adjudication process would have to be installed wherein the violations would be tested in
a fair and impartial manner. Also, a transition period would have to be ensured during
which the country violating labor standards would have a chance comply with the
standards. Lastly, the state could offer technical assistance to help the other state with the
conditions o f labor.314
Presented in such a manner, the WTO might adjudicate labor disputes on the basis
o f interpretation o f existing articles. Nevertheless, there are some problems associated
with such a solution. These problems regard the general differences between the trade
3,1 On the Shrimp/Turtle Case see Maklem, 627-630. Also see: Cleveland, 169-173. The similar situation o f
environmental and labor standards has been stressed as these standards are both outside o f the WTO
jurisdiction; other agencies are indicated to undertake the task o f assuring compliance with these standards
(i.e. ILO); and both are underenforced. At the same time however, they both have important impact on
trade as they can “affect production costs for goods and services” being determined by domestic labor and
environmental laws. Thomas, 793-794. Additionally, Josephs indicates that Dispute Settlement Body “has
already demonstrated its willingness and competence to handle domestic policies with spill-over effects on
trade.” Josephs, 850.
312This is demonstrated in the Dispute Settlement Understanding under the WTO that provides that WTO
provisions may be clarified in accordance with customary rules o f interpretation o f public international
law” (which international labor law is part of). As stressed in the literature, this has been supported by the
recent WTO decisions. Cleveland, 149-150. For an analysis o f dispute settlement and Dispute Settlement
Body’s decision see the remainder o f the same article by Sarah H. Cleveland.
313 Maklem, 631.
314 Maklem, 631.
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and labor systems described earlier in this chapter. Also, difficulties arise that are
associated with the overall nature of labor standards and problems o f identification
regarding which o f these standards should be considered binding on all states and hence
adhered to by the panel.
In fact, there is no truly universal definition o f core labor standards. Even the
definition presented by the ILO, deemed by some to be ius cogens of international law, is
still not recognized unconditionally everywhere. Also, questions have been raised why
these and not other labor standards are deemed core labor standards.315 Another problem
with the interpretation of existing Article XX of the GATT is associated with the question
of how far the judicial interpretation should go and whether by referring to labor
standards in its rulings the Dispute Settlement Body would not be assuming law-making
authority reserved by the WTO Agreement for the Ministerial Conference.
Some propose that the existing Article XX be amended to include explicitly labor
standards in its provisions.316 This idea can be likened introducing a “social clause” to the
WTO Agreement that could be used for “justifying the imposition of sanctions for noncompliance and [would be] directed mainly towards preventing the exploitation of
unskilled and semi-skilled labor.”317 This option has been already discussed in the WTO
forum and attempts had been made to introduce the Social Clause into the WTO

315 Maklem, 620. Thomas, 800-803.
316 Accordingly, Chantal Thomas proposes that Article XX (g) could be amended “ ’to read’ relating to the
products o f labor conditions not in accordance with the international labor principles listed in the annexes
hereto." Thomas, 813-814.
317 Josephs, 859. Ross and Chan define the “social clause” as referring to “the proposed insertion o f five
core labor standards into trade agreements: freedom o f association, freedom to organize and to bargain
collectively, and freedom from forced labor, child labor, and job discrimination.” Ross and Chan.
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agreement.318 As we will see, these attempts failed when faced with great opposition
mainly by the developing countries concerned that they could lose their comparative
advantage in labor-intensive industries.319 We will return to this issue while discussing
the controversies between developed and developing countries.
Given that the introduction of a “social clause” into the WTO agreement has met
with such a resistance, it seems even more improbable that the second option presented in
the literature for the linkage of trade and labor may be adopted. This option involves
creation o f a side agreement administrated by the WTO, which would refer to laborrelated issues.320 Nevertheless, it is important to look at it, because it provides an example
for a very comprehensive solution to include labor standards in the WTO. Moreover, this
solution could become a long-term goal in the process of establishing labor and trade
cooperation.
Those who look at such a possibility draw a comparison between the labor related issues and the issues regarding intellectual property that were already introduced
into the WTO system by the Agreement on Trade-Related Intellectual Property Rights
(TRIPs).321 Such a comparison has been justified by an in-depth analysis. In short, it is
argued that intellectual property before the creation of TRIPs was considered exclusively
a domestic issue. Also, it is stressed that while Intellectual property rights acquired a

318 On the attempts to introduce social clause into trade system see: Organization o f Developing Countries:
South Centre, Publications, Annex I, “International Initiatives to Establish Global Legal Standards,”
available at: <http;//www. southcentre.org/publications/labourAabourannexe.htm >(24/03/2004).
319 At the 1996 meeting in Singapore the parties rejected such possibility and issues only declaration in
which labor standards were mentioned but no substantial provisions had been introduced within the trade
system in order to assure the compliance with labor standards. Wilkinson and Hughes, 378.
320 Josephs, 869-870.
321 Thomas, 792-799. Hughes and Wilkinson show how an Agreement on Trade-Related Aspects o f
International Labor Standards (TRILs) would look like while underlining what problems and obstacles
creation o f such an agreement could meet focusing on structural problems within the WTO system. 381387.
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considerable impact on trade, before their inclusion to the trade system they were
experiencing similar problems of underenforcement.
At the same time, it has been indicated in the literature, that an arrangement
similar to TRIPs would require time and a great effort to overcome the obstacles created
by the existing WTO legal structure and by the developing countries’ opposition to such
an option. Yet, it is also underlined that creation of a labor-related WTO Agreement is
not impossible and having TRIPs provided for a precedent in that matter.322 The problems
that such an agreement would have to face include its legal form

in that vagueness of

the labor principles allows for different interpretations.324 Also there is the question of
what constitutes a harm and how a remedy can be measured as well as who would be able
to file the complaint.325
At the same time, it is underlined that the lack of political will is the main reason
that the labor standards are not yet included in the WTO regardless of the form such
inclusion would take. Chantal Thomas shows that many similar, if not identical obstacles,
had to be overcome before all the Agreements under the WTO entered into force. Hence,
a labor related agreement would not be unique in this matter.326 Similarly, Hughes and
Wilkinson analyze the option of establishing an agreement on Trade Related Aspects of
International Labor Standards and obstacles and problems that creation of such an
agreement could be exposed to.327 They conclude that “an agreement on labor standards
would not be inconsistent with the body of agreements administered by the WTO.
322 Thomas, 792-793.
323 Hughes and Wilkinson, 383-387.
324 Thomas, 806.
325 Thomas, 807-809. Cleveland focuses on the question o f what human rights sanctions could be utilized
when adjudicating in labor-related cases and how they related to the current structure and provisions o f
WTO. Cleveland, 133-189.
326 Thomas, 811. Wilkinson and Hughes, 388.
327 Hughes and Wilkinson, 381-387.
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Indeed, collaboration between the WTO and ILO, could actually enhance the process of
multilateral commercial regulation.”
Even so, the governments seem not to be prepared to forgo some of their
competences related mostly to their independence in creating and enforcing labor
standards that now, given the lack of ILO enforcement, are for the most part a matter of
domestic policies. Here, the debate between developed and developing countries is
particularly sound, with developed countries prepared and pushing for introduction of
labor standards and developing countries fearing that such introduction would be
problematic for them as it may destroy their comparative advantage in labor-intensive
industries.329 We will now look at this debate while analyzing the WTO provisions and
documents in which labor issues have been referred to.
IS THERE A PLACE FOR LABOR ISSUES IN THE TRADE SYSTEM?
Like GATT 1947, the trade system of the WTO has not incorporated labor
standards into its provisions. As we could see, the agreements constituting these
international organizations differ greatly when setting up the institutional arrangement
and the functions of these organizations. The ITO was created to be an agreement
encompassing all trade and referring to all aspects of trade between ITO members,
including social ones such as labor standards and employment. This social outlook has
not been repeated by the WTO even though it has become relevant for international trade
and ever more voices can be heard in favor of encompassing these standards. Why has
such a situation been taking place? To answer this question, we will now follow the
tensions that persist around the possibility of inclusion of labor standards into the WTO

328 Hughes and Wilkinson, 388.
329 Thomas, 817-818. Hughes Wilkinson, 376- 377.
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system, specifically these involving the differences between the developing and
developed countries.
As we saw earlier in this chapter, the WTO refers to labor issues very rarely and
in a very non-binding manner. Outside of the Agreement establishing the WTO, we can
find very limited provisions referring to labor standards. One is in the GATS system and
its reference to movement of natural persons, and second in GATT 1994 inherited from
the system of GATT 1947 in Article XX relating to products of prison labor
But already the wording of Article XX together with inclusion of trade in services
into the WTO structure, have fueled the discussion whether labor standards could be
included into the trade system and through such inclusion become enforceable by the
WTO dispute settlement system. Moreover, the idea of inclusion of labor issues into the
trade system has been ever more popular with increased number of multinational
corporations and overall globalization becoming a trademark of current trade affairs.
The attempts to include labor-related provisions into the trade system were started
during the Tokyo Round.330 These attempts became more intense during the Uruguay
Round when the negotiations on inclusion of trade in services into the scope of
international trade system were taking place. Nonetheless, no substantial decisions had
been made and no other labor-related provisions than those in Article XX and in GATS
had been introduced into the trade system WTO. The lack of progress, however, has not
discouraged those who see inclusion of labor standards as crucial for the development of
international trade and overall growth of economies of its members.
Not surprisingly, the developed countries have been the major power pushing
towards inclusion o f labor standards as most domestic systems of most of them include at
330 Hughes and Wilkinson, 375.
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least the major set of standards legislated within the ILO. Consequently, two types of
arguments have been used to justify such a stand. First argument includes moral
underpinnings and underlines the need of observance of basic human rights. The second
argument involves the self-interest of developed countries that feel that the developing
countries by not complying with labor standards create for themselves an unjust
advantage by lowering costs of production through lowering wages and creating poor
working conditions.331 Hence, even if the developed countries would become vulnerable
and could become target of litigation under the WTO dispute settlement, there would be a
much greater chance that the developing countries would be brought into compliance
with labor standards.
One of the major advocates for inclusion of labor standards into the WTO has
been the United States. While their domestic laws allow for unilateral action against
countries that do not comply with labor standards (Section 301 US Trade Act),

339

the US

has been seeking international recognition for such actions.333 Hence, the US is
consistently pushing for the inclusion of labor standards into the WTO system. After the
creation o f the WTO, at the Ministerial Meeting in Singapore, the US, sought to

331 The old cheap-labor argument for protection is widely seen to be behind the push by some American
interest groups and labor leaders for a "social clause" in the WTO system, the report says. The argument is
that because o f low wages in developing countries, with an abundant supply o f cheap labor, industries in
developed countries should be protected by tariffs that counteract the lower costs o f those foreign suppliers.
Cordell Hull Institute, Press Release, 19/06/2001, available at <http://jus.uio.no/lm/gressy.press.release.
200106/doc#l> (06/04/2004). Also see: Burtless, 11-12.
332 Section 301 o f the U.S. Trade Act allows imposition o f “trade sanctions against foreign countries that
maintain tax policies and practices that violate, or deny U.S. rights or benefits under trade agreements, or
are unjustifiable, unreasonable or discriminatory and burden or restrict U.S. Commerce.” Jean Heilman
Grier, “Section 301 o f the 1974 Trade Act,” October 2001, available at: <http://www.osec.doc.gov/
ogc/occic/301.html> (12/02/2004).
3 US have already accomplished to introduce labor standards into its North American Free Trade
Agreement by establishing a North American Free Trade Side Agreement on Labor Cooperation.
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accomplish this goal.334 A “social clause” proposed by the US was supposed to refer to
few labor standards and was furnished with rather weak enforcement. Nonetheless, even
in such a shape it was strongly opposed by developing countries.

Hence, the

Declaration from the Singapore Ministerial Meeting contained very careful reference to
labor standards pointing at the ILO as the body responsible for their development,
administration, and enforcement. Paragraph 4 of the Declaration reads accordingly:
We renew our commitment to the observance of internationally
recognized core labour standards. The International Labour Organization
(ILO) is the competent body to set and deal with these standards, and we
affirm our support for its work in promoting them. We believe that
economic growth and development fostered by increased trade and further
trade liberalization contribute to the promotion of these standards. We
reject the use of labour standards for protectionist purposes, and agree that
the comparative advantage of countries, particularly low-wage developing
countries, must in no way be put into question. In this regard, we note that
the WTO and ILO Secretariats will continue their existing
collaboration.
Even though it was a non-binding and weak statement, the Singapore declaration
provided for an explicit recognition of the importance of labor standards and
consequently for the floor o f further attempts to include labor standards into trade system.
During the next Ministerial Meeting in 1999 that took place in Seattle, the US
attempted to advance its agenda on labor standards and the inclusion of “social clause”
into the WTO system. Hence, a working group was established to discuss the proposals to

334 That is not to say that the whole US political arena approves the initiatives to include labor standards
into the international structure. Accordingly, there is an ongoing debate if this should be a subject o f
American proposals. Also it is indicated that the success o f the US attempts depends very much on the US
administration’s capacity and the level to which special interests influencing government’s action will be in
favor o f labor-related trade provisions. See: Marcus Noland, “Learning to Love the WTO,” Foreign Affairs
78, 5 (1999): 78-92. ProQuest, Document ID: 44014266.
335 Maklem, 626.
336 WTO, Singapore Ministerial Declaration, WT/MIN(96)/DEC, 13/12/1996, available at: <http://www.
wto.org/english/thewto_e/ minist_e/min96_e/wtodec_e.htm>, (23/10/2003).
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create a working group within the WTO that would deal with labor standards.337
However, these attempts met with a strong opposition from the developing countries.
The initiatives for international observance of labor standards have been
undertaken again and included in the Doha Agenda, when in the Ministerial Declaration a
statement has been included: “We reaffirm our declaration made at the Singapore
Ministerial Conference regarding internationally recognized core labour standards. We
take note o f work under way in the International Labour Organization (ILO) on the social
dimension o f globalization.”338
The US itself seems not to be discouraged by developing countries opposing the
idea o f a social clause. Accordingly, the US commitment to negotiate in favor of
including labor standards into the WTO systems has been confirmed by the Trade
Promotion Authority Act enacted by the Congress in the year 2002. Such US position has
been indicated in the speech given by Senator Baucus in that he refers to this piece of
legislation. Senator Baucus mentions inter alia:
Probably the most notable portion of the Senate bill is also in the House
bill, but our bipartisan interpretation of the provision iS worth
highlighting. The Senate bill expressly directs US negotiators to pursue
labor rights and environmental provisions in new agreements that—while
preserving the legitimate regulatory latitude of administrative agencies—
fully reflect the standard set forth in the US-Jordan FTA. I quote from a
draft o f the Committee report jointly prepared with Senator Grassley:
"[This provision o f the bill] sets forth what has come to be called the
'Jordan standard' in the areas of trade and labor and trade and the
environment...The agreement with Jordan accomplishes this through

337 WTO, Briefing Note, “Ministers Consider New and Revised text,” 02/12/1999, available at:
<http://www.wto .org/english/thewto_e/minist_e/min99_e/english/about_e/resum02_e.htm>, (12/03/2004).
338 During the Ministerial Meeting in Doha the countries stressed the importance o f labor standards. Still,
many developing countries expressed their concerns regarding the feasibility in addressing labor standards
in the Declaration. See: WTO, “Doha WTO Ministerial 2001: Summary o f 11 November 2001,” available
at: <http://www.wto.org/english/thewto_e/minist_e/min01_e/min01_l lnov_e.htm> (02/03/2004).
Ministerial Declaration, Doha, WT/MIN/01)/DEC/1, 20/11/2001, available at: <http://www.wto.
org/english/ thewto_e/minist_e/min01_e/rnindecl_e.htm> (10/03/2004).
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several commitments, which the present bill directs negotiators to pursue
in ongoing and future trade negotiations.339

The United States is not alone in pursuing attempts regarding labor standards. The
European Communities have proceeded with actions that indicate a similar position,
through the incorporation of a Social Charter, which establishing binding labor standards
for all EC members as well as encouraging promotion of these standards outside the EC.
Also, during the Singapore meeting France was one of the major supporters of the US in
its attempts to include a “social clause” into the WTO system.340 Moreover, a Draft
Report on Openness and Democracy in International Trade prepared by the Committee
on Industry, External Trade, Research and Energy indicates its conviction that there is a
“need for reform of the multilateral trade system and the working of the WTO to meet the
needs o f global economic regulation, which is fairer and more equitable, more transparent
and democratic, and more balanced and coherent in terms of objectives of eradicating
poverty and promoting sustainable development.”341 In this context, legalization of labor
affairs through their inclusion into the WTO system seems to serve all aspirations that the
ILO has, especially as the report calls “for the WTO’s cooperation with other multilateral
organizations to be strengthened in particular with organizations responsible for social
and environmental standards.”342 Consequently, the report
draws the attention to the importance of compliance with basic labor
standards, which could be strengthened by more rigorous use of existing
ILO mechanisms and by plurilateral agreement within the WTO based on
the requirement that all members must have ratified at least the ILO
339 Max Baucus, Speech at a conference on “Trade Policy in 2002,” presented at the Institute for
International Economics, Washington, DC, 26/022002, available at: <http://www.iie.com/publications/
papers/ baucus0202.htm> (12/02/2004).
340 Maklem, 625.
341 EU, European Parliament, Committee on Industry, External Trade, Research and Energy Draft Report
on Openness and Democracy in International Trade, PR\434219EN, 09/08/2001, paragraphs: land 6.
342 EU, Committee on Industry, Draft Report, paragraph 31, 10.
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Declaration on fundamental principles and the eight corresponding
agreements, on a system of incentives to encourage better compliance with
these standards and social rights, (...), without, however, excluding the
possibility of authorizing trade sanctions if the latter were proposed or
requested by ILO, which must have the sole power to do so.343
As we can see, the EC Committee sees a need for formal linkage between the ILO
and WTO. Moreover, it provides a proposal on how such a linkage should be built.
Additionally, it refers to the WTO system o f dispute settlement, which according to the
report should be “revised to provide that, in case involving non-trade issues covered by
other international conventions, the panels and the appellate body should seek the opinion
of the relevant international organization...”344 By doing so the report acknowledges that
the WTO dispute settlement system would be the one given the adjudication if proposed
formal cooperation between the ILO and the WTO was to take place.
Regardless their motives, the developed countries seem to have acknowledged the
importance o f including labor standards into the trade agreements. However, this has not
been the case o f developing countries. Many arguments have been presented by the
developing countries justifying their opposing stance on the issue. The major argument
presented by the developing world involves their fear of losing their comparative
advantage in labor-intensive sectors of production.345 This has been coupled with the
overwhelming conviction that developed countries seek to include labor standards and
make them enforceable within the WTO structure to minimize the advantage that the
developing countries have.346

343 EU, Committee on Industry, Draft Report, paragraph 32, 10.
344 EU, Committee on Industry, Draft Report, paragraph 33, 10.
345 Ross and Chan.
346 Ray Marshall, “Trade Linked Labor Standards, Academy o f Political Science, Proceedings o f Academy
o f Political Science 37, no. 4 (1997): 73. ProQuest, Document ID: 00650684.
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At the same time it is argued that the moral grounds of these attempts are very
doubtful as the major advocate for enforcement of labor standards, the US, has itself been
a signatory to very few of the ILO conventions. Also, it is argued that the multinational
companies, not limited by their governments, created in the industrialized North use the
possibility to build their factories in the countries where labor standards and the cost of
labor and process o f production are lower. Hence, they encourage the process of social
dumping.
Remarkably, it is the process of social dumping that may have the capacity to
change the position o f developing countries, regarding whether the trade system is a
place for inclusion of labor standards. Accordingly, it has been increasingly indicated that
the competition in labor-intensive production exists mostly between the developing
countries and rarely South competes against North. As a result, developing countries fight
against each other, disadvantaging their workers by lowering working standards and
creating conditions for the “race to the bottom.”347 Such process not only lowers the
living standards in the developing world but also creates unfavorable conditions for
increasing productivity and discourages economic growth in other areas of the economy.
Hence, it disadvantages the developing world against their developed counterparts even
more that a competition in labor-intensive production would.348 One of the best means to
deal with such a dangerous occurrence might be to internationally legislate and enforce
core labor standards. As indicated in the literature, labor standards if enforced, possess

347 Ross and Chan.
348 See also: Terry Collingsworth, J. William Goold, and Pharis J. Harvey, ’’Time for a Global New Deal,”
Foreign Affairs 73, no. 1 (1994), 12-13. ProQuest Document ID: 415053.
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the capability to improve the efficiency of work while increasing living standards of
workers and consequently benefiting all parties of the production process.349
Even though the ILO has already indicated which standards should be considered
to be the core standards and has sufficient means of monitoring compliance with these
standards, it lacks the mechanism to provide for their enforcement. Considering the ever
more visible linkages between international labor and trade, however, the WTO could
become a forum for including labor standards.350 Moreover, such a stand is presented not
any more only in the literature but it has been propagated by some of the labor unions
also in developing countries, such as these in Korea.
Also, the governments of developing countries have begun to recognize that a
change is needed in more than simply agricultural matters. During the World Social
Forum in Porto Allegre, 2004 it was underlined that developing countries should
•

.

.

.

cooperate with each other in order to meet the demands of their societies.

Also, a very

important message was delivered by Clodoaldo Hugheney, the representative o f the
Brazilian Ministry o f Foreign Affairs, who stated: “The world is unjust. It is not that the
WTO is unjust, the world is unjust.”353 Such a statements leads to conclusions that the
nature of North and South relations has been changing. Accordingly, the South having

349 Marshall, 72.
350 Marshall, 76- 77.
351 Trade Union Advisory Committee (TUAC) to the OECD, International Seminar “Trade Unions and
Globalization” Labor Markets and Structural Change,” Seoul, Republic o f Korea, 20-21/10/1997,
“Conclusions,” available at: < http://www.tuac.org/statemen/communiq/korconcl.htm> (12/03/2004).
352 Gaurav, “G-20 has a long way to go,” 19/01/2004, available at: http://www.india.indymedia.org/en/
2004/ 01/20877 l.shtml> (28/01/2004).
353 Gaurav.
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the majority in the WTO is now beginning to realize that it constitutes a great political
•
andj economic
power. 354

Consequently, this may be a time for developing countries to become more
receptive of inclusion of labor standards into the trade system. Nonetheless, there has to
be more substantial incentives on the part of their developed counterparts. This has been
acknowledged by the Director-General o f the WTO in his speech in Dhaka, Bangladesh
on 17 January 2004 at International Business Conference on Global Economic
Governance & Challenges of Multilateralism, in which he stated:
We need a change o f perspective in order to move forward. Developed
countries need to see further opening of their markets to exports of
developing countries not as altruism or charity but as being in their own
enlightened self-interest. And it is clear that many of the highest barriers
to trade maintained by developed countries are on those products of export
interest to developing countries — particularly agriculture and labourintensive manufactures. Likewise, developing countries need to approach
these negotiations with a view to integrating themselves into the
multilateral trading system — rather than shielding themselves indefinitely
from competition. 55

It has been argued that developed countries should assist developing countries in
achieving their goals and not merely enforce the standards. Moreover, it has been stressed
that developed countries should show their commitment to fulfill their obligations under
the existing agreements. That is they should follow the Doha Agenda as well as observe
the provisions regarding the “special and differential treatment,” the Antidumping
Agreement and these regarding the industries in which developing countries have
comparative advantage, such as the Agreement on Textiles and Clothing. Accordingly,
354 This has been more visible after the subsequent WTO Ministerial Meeting, this time in Cancun failed to
bring success because o f the developing countries opposition. Gaurav.
355 Supachai Panitchpakdi, Speech at the International Business Conference on Global Economic
Governance and Challenges o f Multilateralism, Dhaka Bangladesh, 17/01/2004, available at:
<http://www.wto.org/ english/news_e/spsp_e/spsp21_e.htm> (30/01/2004).
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such action would reduce the lack of trust and build a floor for future negotiations on
including labor-related provisions into the trade system.356
At the same time, in order to include labor related issues into the trade system,
whether through amendment of GATT provisions (‘social clause’) or through
establishing a code on labor standards within the WTO system, some other requirements
should be met. These requirements would assure the functionality of labor provisions as
well their effective enforcement. Hence, following the premises of legalization of labor
relations, the literature relates to the best means to achieve their enforcement. It is
stressed that the labor-related provisions should be precise and the number of labor
standards included into the trade system should be limited to avoid inadequacy and
ambiguity; that the system should be transparent and the information on labor standards,
and their observance should be easily accessible to all parties to the agreement; and that
procedures should be established as to the complaints regarding violations of labor
standards and system monitoring the compliance with decisions regarding such
complaints should be utilized (ILO monitoring system would be the best possible to
achieve this goal).
Having considered such solution, one has to realize that it is important to
negotiate on the issues of importance for all of the members of international community.
And, as William Diebold Jr. puts it:
“negotiations can itself be a process of education, showing what is
possible and what will tolerate in others even if they do not accept it in
principle (or for themselves).... The combination o f interdependence with
problems o f managing national economies- there may well be a need for
innovations in the way international negotiations are carried on. The
356Rob Jenkins, “India and the Trade-and-Labor-Standards Controversy,” prepared for the Seminar “India
in the B eginning o f the 21st Century”, Instituto do Oriente, Lisbon, 20-23 March 2001, 4-8.
357 Marshall, 76.
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importance of international organizations in the process suggests that they
should be strengthened. It should be not forgotten, though, that these are
intergovernmental organizations and what they do depends on what
governments will have them do. The primary need is for governments
anew the strength of their national interests in an effective system of
international cooperation.
I f O

With problems concluding the most recent WTO Ministerial Meeting in Cancun,
this statement brings a very important message.

Also, in another statement Diebold

responds to the arguments of those who see the WTO system as not able to deal with the
problems surrounding developed and developing countries, by stating: “Certainly it is
easier to see why economic cooperation should continue to deteriorate than to see where
the strength for its restoration will come from.”359
Hopefully, the political will to negotiate the difficult issues of international
cooperation to enforce labor standards will become a growing force and the obstacles to
developing and developed countries will be reduced and eventually removed. It needs
far-reaching concessions on both developing and developed countries this process should
be expected to be lengthy and very difficult.
The correctness of such assessment is visible as one explores the negotiations
within GATS related to the issue of labor mobility. We will now turn to the analysis of
GATS and its relation to labor issues, as the problems associated with them can be seen
as a blueprint for potential challenges that inclusion of other standards than labor
mobility might bring. Moreover, GATS negotiations give an insight to the actual interests
and goals that developed and developing countries have and how these countries resolve
the differences between them. As the following chapter will show, GATS’ arrangement

358 William Diebold Jr., “The United States in the World Economy: A fifty year perspective,” Foreign
Affairs 62, n o.l (1983): 103.
339 Diebold, 104.
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provides for ideas on how the differences in assessment of labor-related provisions may
be soothed or even resolved. This is especially valuable as trade in services, similarly to
labor standards, very often reaches into the realm of domestic concerns. Lastly, GATS
may itself become a place in which the labor standards may be introduced by the trade
system.
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INTRODUCTION
Until now, this study has looked at the general compatibility of international labor
and trade systems searching for points of convergence between them. Moreover, it paid
particular attention to the disagreements and disputes that accompanied the attempts to
bring the labor and trade issues together. The last part of this study will look at a specific
element o f international trade, namely at the General Agreement on Trade in Services
(GATS), the introduction of which has opened a floor for discussion on the feasibility of
labor-related trade provisions, and resulted in further tensions between developed and
developing countries.
By referring to natural persons providing services across borders, GATS
explicitly includes labor issues as an area of its interest. It particularly refers to labor
mobility. This has created a link between the scope of the GATS and the ILO, as the ILO
has provided for conventions and recommendations to advance labor mobility. These
legal acts include provisions ensuring well-being, social security, core labor standards
and non-discriminatory treatment for migrant workers. Moreover, the ILO encourages
countries to liberalize movement of workers across the borders.
Nevertheless,

as

this

study

has

shown,

the

ILO

conventions

and

recommendations on labor mobility do not enjoy high levels of ratification. This
underlines countries’ conflicting interests in regard to this issue. In the trade system these
conflicting interests are even more visible, as labor mobility in the GATS has become
one o f the major areas of controversy between developed and developing countries.
This chapter will provide a closer analysis of the GATS. It will show that GATS
was created as a limited agreement because o f many divergences between developed and
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developing countries inter alia these concerning labor mobility. This feature, even though
it limits the pace at which liberalization proceeds, provides for GATS’ flexibility and
allows countries to adjust levels of liberalization to their economic and political
conditions. Ensuring this, GATS offers a legalized framework for gradual liberalization
of trade in services.360
For the purposes o f this study, this chapter will examine those GATS provisions
that are important for the presence of labor issues on the trade agenda. Also, it will look
at the features of the GATS arrangement advantageous for potential introduction of labor
standards in the trade system. As well, the potential problems associated with such
introduction will be shown on the example of the tensions between developed and
developing countries in regard to labor mobility. It will be underlined that the developing
countries are determined to achieve liberalization in movement of natural persons while
developed countries are much less receptive to such an option.
Next, to assess the actual level of labor mobility of service providers this study
will analyze specific countries’ commitments in regard to movement of natural persons.
This analysis will present the discrepancy between the liberal premises of general
commitments, countries’ attempts to address the lack of substantial liberalization in
regard to movement of natural persons, and the actual level of liberalization displayed in
the schedules of specific countries’ commitments.

To this end, we will examine

schedules o f commitments o f developed countries such as the US, the EC, and Canada.

360 The compromises have to be reached very carefully to ensure that all parties will be willing to cooperate
in achieving common goals. As we have learned from the history o f Havana Charter too far-reaching and
too wide a compromise may be destructive and lead to a failure, while a compromised limited framework
o f rules, like in the case o f GATT, may provide for opportunities o f future growth and development.
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Moreover, the schedule o f Kenya will be analyzed as an example of commitments made
by a developing country.
This last part o f the study is intended to provide the reader with an example of
countries’ commitments, how they are built, what they include, etc. At the same time, it is
meant to give an example of sectors in which increased labor mobility of service
providers is crucial from the developing countries’ point of view. These sectors include
inter alia tourism, construction, and transportation. In regard to these sectors we will
analyze the commitments of the developed countries. While looking at the specific
commitments of Kenya we will address the entire schedule to show the general trend
concerning labor mobility in all sectors.
TOWARD THE CREATION OF GATS: THE CONTROVERSIES BEHIND THE
LIBERALIZATION OF TRADE IN SERVICES
The end o f the 20th century witnessed a great increase of trade in services. New
technologies and improved system of distribution have been continuously enhancing the
importance o f services for national and international economies.361 Technological
advances in sectors such as telecommunication, Internet and transportation have brought
the development o f new areas of services and increased the potential o f the distribution of
the already existing services sectors. Additionally, trade in goods has become ever more
dependant on services such as telecommunication, banking or insurance.
Nonetheless, before the creation of the WTO, services were still almost entirely
subject to domestic legislation. Unregulated internationally, trade in services presented

361 Reyna, Services, in vol. 2, 2342. The statistics show also that in 1997 services reached 7,6% o f world
GDP. Karsenty, 52. And “the services sector is the largest and the fastest growing sector o f the world
economy providing more than 60% o f global output and in many countries an even larger share of
employment.” WTO, GATS- fa c t and fiction, available at: < www.wto.org/english/tratop_e/serv_e/gatsfacts
10 04_e.pdf> (12/01/2004).
362 WTO, GATS-fact and fiction.
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either closed or very restricted areas reserved for domestic economies. As the lack of
multilateral agreements in that respect became apparent, the idea of creation of a
multilateral agreement to address the growing international importance of trade in
services became popular.
This idea was first introduced in the beginning of the 1980s by the United States,
which saw the liberalization of trade in services as an opportunity to increase their
exports and benefit from this quickly developing sector o f economy. Encouraged by
consistent growth o f trade in services and by the US propaganda to put services on the
international trade agenda,363 GATT Contracting Parties agreed in the 1982 Ministerial
Declaration to examine services sectors on the national level, to exchange the information
on the sectors, and review the results of the examinations and consider whether any
multilateral action in these matters was appropriate and desirable.364 The national service
studies that were undertaken and submitted to GATT’s Secretariat, provided evidence
that services had been growing on a faster pace than all other sectors in both developed
and developing countries.365 At the same time, studies reported on the deficiencies in the
regulations of the services sector.

363 The US persuaded the OECD Trade Committee to conduct study on trade in services, which later
became the groundwork for the notion to include services into the international trade system. Consequently,
GATT Consultative Group o f Eighteen (Group) met during March 1980 and considered a document
prepared by the Secretariat which analyzed the link o f certain services with trade in goods and suggested
that trade in services became a concern o f the GATT. Hence, Secretariat continued on the explanatory work
regarding trade in services supported by many Contracting Parties concerned with development in this area
o f trade especially by the US, which also suggested that Contracting Parties examine their respective
services sectors and exchange the results. Reyna, Services, in vol. 2, 2345-2354.
364 GATT, 1982 Ministerial Declaration, GATT Doc. No.I/5424, 29/11/1982, “Services,” available at:
<http://www.jus.uio.no/lm/wto.gatt.thirty.eight.session.ministerialdeclaration. 1982/doc>(05/02/2004),
paragraph, 3.
5 It is important to note that there was initially no submissions from developing countries as the thirteen
declarations were submitted by the US, Canada, Japan, the EC, West Germany, the United Kingdom,
Belgium, the Netherlands, Italy, Switzerland, Denmark, Sweden and Norway. Reyna, Services, in vol. 2,
2347.
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In response to the findings of the reports, in November 1983, the Director-General
of GATT announced the appointment of a group of “seven eminent persons” to study the
problems facing the GATT and propose solutions regarding role of international trade in
services in global trade and whether GATT should play a part in that role. Importantly,
this report noted the division between parties, mainly between developed and developing
ones in regard to that issue.366 Developing countries strongly opposed inclusion of
negotiations on trade in services into the next trade Round arguing that, even though a
solution in this area is needed, GATT is not an appropriate place for such negotiations.367
Also, developing countries believed that liberalization of trade in services would
exclusively benefit the developed countries and disadvantage the developing ones, which
•
did not possess developed services
sector. 368

However, the US was determined to place the services on the trade agenda and
was supported by other developed countries.369 At the same time, the radically opposing
attitude o f developing countries begun to change, as they realized that liberalization in
trade in services could also benefit their economies if it related to labor- and knowledge
Reyna, Services, in vol.2, 2348.
367 The reasons for developing countries’ concerns that GATT was not a suitable place to liberalize trade in
services were rooted in the distinctive nature o f services that distinguishes them from goods and, hence,
makes it not feasible to apply to them the same or very similar rules. This distinctive nature o f services is
associated with characteristics such as their non-storable character and hence, the need for closeness
between the supplier and the consumer. This in turn introduced the issues o f cross-border movement of
service providers (and the issues o f labor) or consumers and engages domestic legislation concerning
immigration and labor migration in general. Moreover, some services have to be treated differently because
o f their importance for countries political, cultural, and security reasons. Janette Mark and Gerald K.
Helleiner, Trade in Services: The Negotiating Concerns o f the Developing Countries, (Ottawa: The NorthSouth Institute, 1988), 6-7.
368 Mark and Helleiner, 1-3. In the view o f the subject o f this study it is important to note that the
discrepancies between developed and developing countries’ views regarding inclusion o f services
correspond with developed countries’ supportive position to effective linkage between trade and labor and
developing countries opposition to such idea. Assessment o f these views has been presented by Rob
Jenkins in his paper “ India and the Trade-and-Labor-Standards Controversy,” prepared for the Seminar,
“India in the Beginning o f the 21st Century”, Instituto de Oriente, Lisbon, 20-23 March 2001. Accordingly,
both issues, trade in services and labor standards, can be associated with developing countries’ concerns
regarding their competitiveness and possibility o f development.
369 Reyna, Services, in vol.2, 2354-2358.
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intensive services and was linked to increased labor mobility. Nevertheless, even though
the prediction was accurate, increased labor mobility became a controversial matter, as
developed countries feared it would bring illegal migration and disadvantage their
citizens creating job shortages and unemployment.
These diverging interests produced the awareness that the creation of a
multilateral agreement on trade in services would require many far-reaching
compromises entailing elements that could encourage developing countries to be part of
this agreement as well as elements appeasing developed countries concerns over their
integrity and security.370 As this chapter will show, during the Uruguay Round the
negotiators managed to achieve a compromise, which allowed for creation of the General
Agreement on Trade in Services (GATS).
Given these circumstances, GATS has been created as an imperfect arrangement
in regard to liberalization o f trade in services. This confirmed the fact explored in the
example o f GATT, that limitations and compromises may sometimes be the only way for
a controversial multilateral agreement to be introduced. Also, these limitations may offer
future prospects for change and development. In fact, it is very often stated that
establishment o f GATS did not provide for further liberalization of trade in services but
only specified the existing level of market openness.

<371

At the same time, however, it has

370 Accordingly, as the tension between the countries, mainly existing along the lines o f development,
persisted throughout the negotiations, compromise became the only tool that could bring any kind o f
success for the negotiations on services. Reyna, Services, in vol. 2, 2345-2358. Also: Rudolf Adlung,
“Service Trade Liberalization from Developed and developing Countries Perspectives” in GA TS 2000, ed.
Pierre Sauve and Robert M. Stem (Washington: The Brookings Institution, 2000), 112-131.
371 As noted by Feketekuty, “The first round o f negotiations on market access and national treatment
commitments was designed not so much to achieve a substantial reduction in barriers to trade as it was to
establish an initial set o f national commitments that would preserve the existing degree if market access.”
Feketekuty, “Assessing and Improving the Architecture o f GATS” in GATS 2000, ed. Pierre Sauve and
Robert M. Stem (Washington: The Brookings Institution, 2000), 87.
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been stressed that the full value of GATS depends on the future negotiations and their
results.372
Consequently, it has been argued that the greatest achievement of the Uruguay
Round in regard to trade in services is its institutionalization and legalization within the
GATS and including it in the WTO. It ensured the existing level of market openness by
the WTO’s system of dispute settlement and enforcement.373 Additionally, GATS
provides a legal framework, which specifies how the negotiations are to proceed, what
goals entail, and what means are to be utilized by countries when pursuing further
liberalization of trade in services.
It is important to note that legalization of trade in services under GATS provides a
formal and explicit introduction of labor-related concerns into the trade system, as
movement o f natural persons is included as one of the modes of service supply. It also
provides for a window of opportunity for labor standards to enter the trade provisions, as
some countries include labor standards into their schedules of commitments.
However, the inclusion of movement of natural persons also brought many
controversies that to be resolved require many compromises between developing and
developed countries. As we will see, many of these compromises have not been yet
achieved and increased labor mobility promised by the general provisions of GATS
remains a goal for future negotiations.
372 Jimmie V. Reyna, “Services,” in vol. 4 o f The GATT Uruguay Round: A Negotiating History (19861994), Volume IV: The End game (Part I), ed. Terence P. Stewart (Hague, London, Boston: Kluwer Law
International, 1999), 828. Bearing in mind the subject o f this study, it needs to be stressed that considering
very low level o f liberalization in the movement o f natural persons, as a mode o f supply o f services, one
should await future developments attempts to improve the situations in this regard. Hence, labor mobility
has the potential to be one o f the most important matters in the future GATS agenda and provide for
persisting presence o f labor issues in the WTO negotiations.
GATS has been established as legalized agreement included into the framework o f an international
organization (WTO), fully enforceable and providing for prospects o f future liberalization. Reyna,
Services, in vol.4, 828.
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Considering this, we will first focus on GATS provisions established during the
Uruguay Round and on the compromises that these provisions represent. The analysis of
GATS Articles will stress GATS elements that either provide a link to labor issues or
may offer ideas for introduction of labor standards into the trade system.
GATS- THE LESSON IN COMPROMISE AND SURVIVAL
Because of the opposition of developing countries to including trade in services in
the trade agenda, the first compromise that had to be reached regarded the sole idea of
institutionalization o f trade in services and its inclusion in the international trade system.
To address the distinctiveness of services sector but also stressing their association with
trade in goods, it was agreed to negotiate services during the Uruguay Round concurrent
with GATT.374 Later on, it was decided that trade in services would be managed by
separate multilateral agreement to operate in “tandem with the GATT.”375
This idea was well suited to the arrangement of the WTO that, as we indicated in
the previous chapter, was designed as an umbrella agreement to administer different trade
agreements, inter alia the GATS. Additionally, while the WTO Agreement provided a
net of institutional bodies and an effective system of dispute settlement and enforcement,
some specific rules in GATS were designed to address the distinctiveness of the services
sector.
Hence, GATS has been equipped with an additional body, namely the Council for
Trade in Services to administer its affairs.376 Moreover, some special provisions in regard

374 Reyna, Services, in vol.2, 2359.
375 Reyna, Services, in vol.2, 2360.
376 Article XXIV o f GATS states accordingly: “ l.The Council for Trade in Services shall carry out such
functions as may be assigned to it to facilitate the operation o f this Agreement and further its objectives.
The Council may establish such subsidiary bodies, as it considers appropriate for the effective discharge o f
its functions. 2.The Council and, unless the Council decides otherwise, its subsidiary bodies shall be open
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to dispute settlement have been established to address the uniqueness of services sector
and the unique, arrangement of GATS itself.377 To indicate this, a Decision on Certain
Dispute Settlement Procedures for the General Agreement on Trade in Services has been
adopted to address ’’the specific nature of the obligations and specific commitments of
the Agreement and o f trade in services, with respect to dispute settlement under Articles
XXII and XXIII.”378
Diverging from the structure of the GATS but for the purposes of this study, it
needs to be underlined that one of the features that has been responsible for the
uniqueness o f services is that the services provide a link to labor- related issues. Hence,
one could expect that special provisions regarding institutional arrangement and dispute

to participation by representatives o f all Members. 3.The Chairman o f the Council shall be elected by the
Members.”
377 Hence, special procedures have bee provided for Consultations that nonetheless are still to be
undertaken under the rules o f DSU. GATS, Article XXII paragraph 1 reads: Each Member shall accord
sympathetic consideration to, and shall afford adequate opportunity for, consultation regarding such
representations as may be made by any other Member with respect to any matter affecting the operation of
this Agreement. The Dispute Settlement Understanding (DSU) shall apply to such consultations.
Consequently, a Council on Trade in Services has been given a competence, according to which, the only
the Council and the Dispute Settlement Body, according to Article XXII paragraph 2 “may, at the request
o f a Member, consult with any Member or Members in respect o f any matter for which it has not been
possible to find a satisfactory solution through consultation under paragraph 1.” Beside the provisions of
the DSU regarding consultations, GATS provisions are fully enforceable in that its Members have recourse
to the DSU if they “should consider that any other Member fails to carry out its obligations or specific
commitments under this Agreement, it may with a view to reaching a mutually satisfactory resolution o f the
matter have recourse to the DSU.” (Article XXIII, paragraph 1). Here a special consideration is given to the
obligations that can be suspended “in case the DBS considers that the circumstances are serious enough.”
Accordingly, Article XXXIII indicates that in the case o f GATS Member or Members are would be
allowed to suspend the application o f obligations and specific commitments, as these provide for the real
level o f market openness. Article XXIII paragraph 2 reads accordingly: “I f the DSB considers that the
circumstances are serious enough to justify such action, it may authorize a Member or Members to suspend
the application to any other Member or Members o f obligations and specific commitments in accordance
with Article 22 o f the DSU.
378 This decision provides for special procedures regarding establishment and composition o f panel. WTO,
Decision on Certain Dispute Settlement Procedures for the General Agreement on Trade in Services,
LT/UR/D-5/1,
15/04/1994,
available
at:
<www.wto.org/english/tratop_e/serv_e/14-disp_e.htm>
(01//03/2004). Also, it has been noted that services are different from goods as the barriers to trade in
services are quantifiable, measures that form barriers are often incidental to their purpose, and statistics on
trade is services are incomplete and unreliable. Reyna, Services, in vol.4, 810-811.
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settlement could be also used to address some of the concerns related to appropriateness
and effectiveness o f WTO in addressing labor-related issues.
These concerns could be also addressed, as the GATS in section “Institutional
Provisions” addresses the prospects of Technical Cooperation and Relationship with
Other International Organizations. Accordingly, Article XXVI reads: “The General
Council shall make appropriate arrangements for consultation and cooperation with the
United Nations and its specialized agencies as well as with other intergovernmental
organizations concerned with services.” Hence, this article provides a legal basis for
potential cooperation between GATS and ILO given that GATS’ provisions refer to the
movement of natural persons. Consequently, GATS and the ILO could cooperate in
regard to labor mobility but also in regard to labor standards relating to foreign service
providers. Such cooperation could provide for effectiveness of these labor standards by
ensuring their enforcement within the trade system, as well as encourage introduction of
labor standards in other areas of international trade.
Also other GATS’ features related to its compromised nature could be seen as
advantageous for instituting the linkage between international labor and trade systems. In
its Preamble, GATS defines very broadly the goals that the Agreement is designed to
facilitate. Interestingly, it decides that the goal of liberalization should not be an aim in
itself, but should be a means of achieving economic growth and development.
Accordingly, it states that the Members agree on the GATS:
Recognizing the growing importance of trade in services for the growth
and development of the world economy; and
Wishing to establish a multilateral framework of principles and rules for
trade in services with a view to the expansion of such trade under
conditions of transparency and progressive liberalization and as a means
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of promoting the economic growth of all trading partners and the
development o f developing countries;

As indicated earlier in this study, international economic growth has been recently
added a social dimension. Therefore, such a wording of the GATS Preamble may be
interpreted as including social goals. This social dimension can be derived from further
statements included in the Preamble that stress that special needs of developing countries
should be considered when shaping and applying the rules and provisions of the GATS.
The Preamble reads that the Members agree on the GATS provisions:

Desiring to facilitate the increasing participation of developing countries
in trade in services and the expansion of their service exports including,
inter alia, through the strengthening of their domestic services capacity
and its efficiency and competitiveness; and
Taking particular account of the serious difficulty of the least-developed
countries in view of their special economic situation and their
development, trade and financial needs;
This “development-friendly” language has its roots in the compromise on the
basis of which GATS has been created. As we already indicated, the major achievement
of the Uruguay Round in regard to services has not been the liberalization but
institutionalization of trade in services and the legalization of form within which the
fixture liberalization efforts will be undertaken. Thus, special provisions for developing
countries have been created to encourage their support for such institutionalized
agreement. Consequently, GATS follows this trait by including many substantial
provisions that address the needs o f developing countries. For example, Article IV,

paragraphs 1 and 3 state:
l.The increasing participation o f developing country Members in world
trade shall be facilitated through negotiated specific commitments, by
different Members pursuant to Parts III and IV of this Agreement, relating

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

162
to: (a)the strengthening of their domestic services capacity and its
efficiency and competitiveness, inter alia through access to technology on
a commercial basis; (b)the improvement of their access to distribution
channels and information networks; and (c)the liberalization of market
access in sectors and modes of supply of export interest to them.379

Also, other provisions included into the GATS are intended to help the developing
countries in liberalizing trade in services. Consequently, developing countries are given
more flexibility in establishing additional economic integration agreements, which would
provide for liberalization o f trade in services (Article V).380 Such increased flexibility
developing countries have also in regard to the process of “progressive liberalization,” as
Article XIX, paragraph 2 dictates that:
There shall be appropriate flexibility for individual developing country
Members for opening fewer sectors, liberalizing fewer types of
transactions, progressively extending market access in line with their
development situation and, when making access to their markets available
to foreign service suppliers, attaching to such access conditions aimed at
achieving the objectives referred to in Article IV.381

379 Moreover, this Article establishes developed countries’ obligation to provide developing countries with
information concerning their services sectors. Article IV paragraph 2 states accordingly: “Developed
country Members, and to the extent possible other Members, shall establish contact points within two years
from the date o f entry into force o f the WTO Agreement to facilitate the access o f developing country
Members' service suppliers to information, related to their respective markets, conceming:(a)commercial
and technical aspects o f the supply o f services; (b) registration, recognition and obtaining o f professional
qualifications; and (c)the availability o f services technology”
3 0 This flexibility regards the requirements for such agreements specified in Article V paragraph 1, which
reads: “This Agreement shall not prevent any o f its Members from being a party to or entering into an
agreement liberalizing trade in services between or among the parties to such an agreement, provided that
such an agreement:(a)has substantial sectoral coverage, and (b)provides for the absence or elimination o f
substantially all discrimination, in the sense o f Article XVII, between or among the parties, in the sectors
covered under subparagraph (a), through:(i)elimination o f existing discriminatory measures,
and/or(ii)prohibition o f new or more discriminatory measures, either at the entry into force o f that
agreement or on the basis o f a reasonable time-frame, except for measures permitted under Articles XI,
XII, XIV and XIV bis.” Accordingly paragraph 3 reads: “(a)Where developing countries are parties to an
agreement o f the type referred to in paragraph 1, flexibility shall be provided for regarding the conditions
set out in paragraph 1, particularly with reference to subparagraph (b) thereof, in accordance with the level
o f development o f the countries concerned, both overall and in individual sectors and subsectors, (b)
Notwithstanding paragraph 6, in the case o f an agreement o f the type referred to in paragraph 1 involving
only developing countries, more favorable treatment may be granted to juridical persons owned or
controlled by natural persons o f the parties to such an agreement.”
381 Additionally paragraph 3 o f this Article reads: “Negotiating guidelines shall establish modalities for the
treatment o f liberalization undertaken autonomously by Members since previous negotiations, as well as
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Moreover, to help developing countries in achieving the GATS objectives, Article XXV
includes provisions on technical assistance to developing countries decided upon by the
Council for Trade in Services and provided by the Secretariat.382
Such preferential treatment is an important but not the only means necessary for
ensuring developing countries’ receptiveness to join and participate in the GATS. Also
GATS’ negotiators have had to overcome developing countries’ fear of being
disadvantaged by developed countries in supplying services.383 To this end, the GATS
has been given an extraordinary flexibility when compared to any other WTOAgreement.
This flexibility is visible as GATS, even though it operates under auspices of the
WTO and principle of “single undertaking,” still allows countries to tailor their specific
obligations. Accordingly, GATS contains two different types o f commitments, i.e.
general provisions and country specific commitments specifying each country obligations
in regard to market access and national treatment.

When specifying the relation

between these commitments, Article XVI GATS, paragraph 1 states:
With respect to market access through the modes of supply identified in
Article I, each Member shall accord services and service suppliers of any
other Member treatment no less favorable than that provided for under the
terms, limitations and conditions agreed and specified in its Schedule.
■ JO C

for the special treatment for least-developed country Members under the provisions o f paragraph 3 o f
Article IV.”
382 Article XXV reads, “Technical assistance to developing countries shall be provided at the multilateral
level by the Secretariat and shall be decided upon by the Council for Trade in Services.”
383 Such assessment has been based on the fact that developed countries dominate both trade in goods and
trade in services. Mark and Helleiner, 11.
384 The general provisions are accompanied by the provisions contained by annexes. The annexes entail
specific rules that apply to some sectors, i.e. telecommunication and financial services and as such override
any inconsistent provisions included in the GATS. At the same time, the provisions in the annexes do apply
also only i f a particular country made commitments in regard to relevant sectors. On the types o f provisions
see: Feketekuty, 94.
385 The footnote to this Article reads additionally: “If a Member undertakes a market-access commitment in
relation to the supply o f a service through the mode o f supply referred to in subparagraph 2(a) o f Article I
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The general provisions contain many trade liberalizing commitments and rules,
regarding, i.e. national-treatment principle, transparency or domestic regulations and
have to be accepted by all GATS signatories. Countries have to accept all general rules
following the “single undertaking” approach. However, once accepted these rules apply
only to those services in which countries decide to make liberalizing commitments and
include them in their national schedules. Consequently, the schedules of specific
countries commitments indicate the actual level o f liberalization.
The flexibility of GATS has been additionally increased by adopting the “positive
list approach.” It allows countries to list in their commitments these sectors in which they
wish to liberalize their services sector.386 As well, countries may provide different
commitments in market access and in regard national treatment. GATS Members also
diversify their level o f openness and national treatment depending on the mode of
supply.387
When mentioning the modes of supply, one has to indicate that specifying the
four modes o f supply in the Uruguay Round was also a matter of compromise and it was
surrounded by many controversies and disputes mainly between developed and
developing countries. Such situation had it source in the fact that at the time of the

and if the cross-border movement o f capital is an essential part o f the service itself, that Member is thereby
committed to allow such movement o f capital. If a Member undertakes a market-access commitment in
relation to the supply o f a service through the mode o f supply referred to in subparagraph 2(c) o f Article I,
it is thereby committed to allow related transfers o f capital into its territory.”
386 In the case o f adopting the negative list approach GATS would automatically apply to all services if not
excluded explicitly from its provisions, Hence, it would also apply to newly created types o f services and
newly developed types o f services in regard to which liberalization countries might wish to make some
limitations. Such approach would be very difficult to adopt especially with developing countries
developing their advantages in newly created services sectors such as Internet and ITI. At the same time
such approach would take from the sovereignty o f countries to decide on their commitments.
387 The importance o f delineation between different modes o f services supply relies on the fact that counties
can diversify their level o f liberalization depending on the respective mode and, consequently, can tailor
their commitments in an extremely precise manner.
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Uruguay Round no widely acceptable definition of services existed. Moreover, countries
had problems to adopt this definition given the enormous variety of services and lack of
statistical data regarding services.388 At the end, because of these difficulties, countries
decided not to include any substantial definition of services but to organize services
around different modes of services supply. This solution was agreed upon, as it neither
limited nor unnecessarily expanded the diversified and quickly developing services
sector.
However, before an agreement on the modes was reached, controversies between
developed and developing countries had to be resolved. Developing countries sought to
include movement of natural persons as mode of supply, witnessing opposition of the
developed countries. They achieved their aim by stepping up and threatening to abandon
the negotiations if movement of service suppliers was not included in the GATS.

389

Eventually, services under GATS have been defined as comprising four different
modes o f supply, namely cross-border supply (mode 1), consumption abroad (mode 2),
commercial presence (mode 3), and movement of natural persons (service suppliers)
(mode 4).390 These modes are described in a more detailed manner in the GATS Article I
that reads:
This Agreement applies to measures by Members affecting trade in services.
defined as the supply of a service:
(a)from the territory o f one Member into the territory o f any other Member;
388 Reyna, Services, in vol.2, 2363. See also, Mark and Helleiner, 9-10.
389 Reyna, Services, in vol.2, 2363-2365, 2367. Also: Allison M. Young, “What Next for Labor Mobility
Under GATS,” in GATS 2000, ed. Pierre Sauve and Robert M. Stern (Washington: The Brookings
Institution, 2000), 189-190.
390 Article 1, paragraph 2 o f GATS reads accordingly: For the purposes o f this Agreement, trade in services
is defined as the supply o f a service:(a) from the territory o f one Member into the territory o f any other
Member;(b)in the territory o f one Member to the service consumer o f any other Member; (c)by a service
supplier o f one Member, through commercial presence in the territory o f any other Member; (d)by a service
supplier o f one Member, through presence o f natural persons o f a Member in the territory o f any other
Member.
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(b)in the territory of one Member to the service consumer of any other Member;
(c)by a service supplier of one Member, through commercial presence in the
territory of any other Member;
(d)by a service supplier of one Member, through presence of natural persons of a
Member in the territory o f any other Member.3 1
Labor mobility has been formally introduced to GAST by inclusion of mode 4 of
service supply (and less visibly by mode 3) into the trade system.

It will be shown

later in this chapter, that countries commit themselves to a very low level of liberalization
in regard to movement of natural persons. Nonetheless, the importance o f inclusion of
mode 4 in GATS is any commitments made in this regard are fully enforceable by the
WTO system. Moreover, the schedules show that some countries have decided to include
in their commitments in mode 4 other labor standards. According to the information
provided by the WTO Secretariat, in 1998, “close to 50 entries provide for the application
of domestic minimum-wage legislation. These entries have frequently been coupled with
1 A -1

similar limitations regarding conditions o f work, working hours and social security.”
By inclusion in GATS these labor standards have been made enforceable. More
importantly, the commitments in mode 4 exemplify the possibility for introduction of
labor standards in trade in services and for spreading of this idea across the whole trade
system.
391 As mentioned when assessing the compromise on the basis o f which GATS has been established, the
different ways o f service supply have been given a name o f ‘M odes’ and have been given subsequent
numbers adhering to the points specified in the agreement. Respectively Mode 1, adhering to the supply o f
service from the territory o f one Member to the territory o f another Member, has been shortly described as
‘cross-border supply.’ Mode 2, known as consumption abroad adheres to services supplied ‘in the territory
o f one Member to the service consumer o f any other Member,’ while Mode 3, named shortly commercial
presence, regards supply o f service ‘by a service supplier o f one Member, through commercial presence in
the territory o f any other Member.’ Finally, Mode 4 included into GATS in a response to pressure from the
developing countries, concerns supply o f services ‘by a service supplier o f one Member, through presence
o f natural persons o f a Member in the territory o f any other Member’ and is known as movement o f natural
persons (service suppliers).
392 Mode 3, although less visibly, creates a link to the issues o f labor as establishing commercial presence in
a territory o f foreign country often has to involve cross-border movement o f natural persons. Karsenty, 48.
393 WTO, Secretariat, Background Note: “Presence o f Natural Persons (MODE 4),” S/CAV/75, 8/12/1998,
available at: <http://www.wto.org/english/tratop_e/serv_e/w75.doc, 4> (12/02/2004).
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Following such a trait, the controversies over labor-related provisions could be
appeased to some extent by GATS flexibility. In regard to the entire trade system, this
brings an idea of creating separate agreements on labor standards in which countries
would have the right to pick and choose between labor standards by providing a positive
list of their commitments in labor standards just as they do now in regard to liberalization
o f trade in services.394 Even though this solution would require a long time for
comprehensive labor standards commitments to be established, it would provide for
enforcement in regard to those commitments that have been undertaken. Moreover,
negotiation on increased labor standards’ provisions could provide incentives for progress
in this area.
Having recognized the significance of specific county commitments in shaping
the level of liberalization, one should not discard the importance of the general provisions
in this regard. In fact, they are very important for the future development and progress of
liberalization, as they encourage openness of the markets and provide a legal basis for
future negotiations. Also, many elements in GATS general provisions could be
inspirational for the inclusion of labor-related provisions into GATS structure and trade
system in general.

394 The commitments o f original WTO members were not subject to the particular scrutiny as those
countries could include in the schedules any limitations on market access and national treatment they
wished. Most o f the countries used such privilege to include not only existing barriers to trade in services
but to secure the possibility to inpose new ones. Accession o f new WTO Members is much more
complicated than it was under GATT. Countries aspiring to accession into WTO must accept far reaching
obligations in refer to border measures and, specifically in the area o f services, in refer to domestic
regulations. Lanoszka, 584. This is specifically reflected in schedules o f commitments o f countries, which
posses little or no bargaining power such as Albania. See: WTO, Albania, Schedule GATS,
WT/ACC/ALB/51/Add.2, 13/07/2000, available at: <http://www.wto.org/english/docum_e/docum_e.htm>,
2. Countries o f greater economic importance such as China have much more say while accessing WTO and
tailoring their schedules o f commitments in regard to GATS.
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For example, this could be achieved by GATS’ specific treatment of the MFN
principle. Accordingly, while the MFN principle is an underlying notion in GATS,

ig c

rigidity o f its application has been reduced by the possibility to include exemptions from
this principle provided they are listed and meet conditions of the Annex II Exemptions.
This permission for exemptions acknowledges the exceptionality o f services sector

TQ7

396

and

its strong ties to the domestic countries’ legislation. It gives developing and developed
1Q O

countries assurance that they retain control over their internal affairs.

Thus, it provides

an idea for introduction of labor standards into the trade system either in GATS or in the
WTO system overall.
GATS’ FLEXIBILITY AND THE PROSPECTS FOR FUTURE LIBERALIZATION
OF TRADE IN SERVICES
Acknowledging the advantages associated with GATS flexibility, one also has to
provide an overview o f the problems that such flexibility brings. Accordingly, the farreaching flexibility gives leeway for both developed and developing countries to

395 GATS, Article I, paragraph 1 reads accordingly: “With respect to any measure covered by this
Agreement, each Member shall accord immediately and unconditionally to services and service suppliers o f
any other Member treatment no less favorable than that it accords to like services and service suppliers o f
any other country
396 Annex on Article II, “Exemptions” decides on the scope, review o f the exemption and their termination.
In regard to new exemptions it adheres to Article IX WTO Agreement paragraph 3 which reads: “A request
fora waiver concerning the Multilateral Trade Agreements in Annexes lAor IB or 1C and their annexes
shall be submitted initially to the Council for Trade in Goods, the Council for Trade in Services or the
Council for TRIPS, respectively, for consideration during a time-period which shall not exceed 90 days. At
the end o f the time-period, the relevant Council shall submit a report to the Ministerial Conference.”
397 On the special nature o f services see: Mark and Helleiner, 6-8.
398 Such provision on possibility o f exemptions is unique for GATS and has been provided because of
controversies over the application o f the MFN principle. Accordingly, the dispute over the MFN provision
threatened with the collapse the talks on November 21, 1990, when the US called for elimination o f the
MFN provision from the draft agreement and met opposition by numerous countries. When at the
Ministerial Meeting in Brussels US altered its MFN position and proposed that MFN be applicable to all
services under condition o f sufficient market access and national treatment, the opposition was still strong,
nonetheless this proposal stimulated the discussion on market access offers and commitments. Reyna,
Services, in vol.2, 2393-2394. Eventually, following long discussions countries agreed to the suggested
negotiating procedures and to submit a list o f specific and concrete measures for which they desired an
exemption. Reyna, Services, in vol. 4, 779. This new approach offered a promise o f help in the areas o f
definition, coverage, progressive liberalization, and participation o f LDCs.
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liberalize only trade in these services in which they have comparative advantage. Hence,
in a situation where commitments of national schedules draw the map of actual
obligations, they may paradoxically create a barrier for liberalization in trade in services
in which country has no such advantage. In fact, such condition has had negative effects
specifically on mode 4 o f service supply, which, even though included in GATS general
provisions, has been so severely limited by the commitments in national schedules that
currently accounts only for just about 1.4 percent of total trade in services.399 This
situation is often associated with the developed countries’ domination in the trade
system.400
Nonetheless, with the developing countries being in the majority in the WTO and
slowly becoming conscious o f their power,401 such situation may change and developing
countries will be able to encourage more liberal provisions in regard to mode 4 of
services supply. We will return to this issue while analyzing the discrepancies between
developed and developing countries seen in the negotiations as well as countries specific
commitments.
At this point, the general picture of the GATS shows that it offers a broad range
o f means for countries to adjust trade in services to their needs. It might be seen as a
disadvantaging the pace at which liberalization of services precedes. However, given the
great deal of controversies between the GATS Members at the time of GATS creation
399 The data provided regards the year 1997. Karsenty, 54.
400 Mark and Helleiner, 11.
401 It has been indicated in connection to the WTO Conference in Cancun in regard to the developing that
“In fact, the greatest achievement o f the Conference may just be the consolidation o f a group o f 20
countries (called the G20+, as its number o f members is expected to grow) which, with Brazil, Argentina,
Egypt, India, China and South Africa, among others, joined forces to defend the interests o f developing
countries in multilateral trade negotiations. In the press conference held by this group at the end o f the
meeting, Brazilian Foreign Minister Celso Amorim said the group “comes out stronger than it was before
Cancun.” Choike.org-Portal for Southern Civil Societies, “In depth: the WTO Conference- Cancun 2003,”
available at: < http://www.choike.org/nuevo_eng/informes/1236.html> (12.02.2004).
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and later in the negotiating process, such arrangement has allowed for GATS inclusion to
the trade system. The negotiators did not think about GATS as a finished effort but rather
as a stepping stone for future negotiations that will liberalize trade in services.
These assumptions are indicated in the Part IV of GATS, entitled “Progressive
Liberalization,” which grants a mandate for negotiation towards liberalization of trade in
services after the GATS enters into force. It also institutionalizes the manner in which
future GATS negotiations should proceed and ensures that broad objectives specified in
the GATS Preamble will be pursuit. Article XIX, paragraphs 1 and 4 read accordingly:
l.In pursuance o f the objectives of this Agreement, Members shall enter
into successive rounds of negotiations, beginning not later than five years
from the date of entry into force of the WTO Agreement and periodically
thereafter, with a view to achieving a progressively higher level of
liberalization. Such negotiations shall be directed to the reduction or
elimination o f the adverse effects on trade in services o f measures as a
means o f providing effective market access. This process shall take place
with a view to promoting the interests of all participants on a mutually
advantageous basis and to securing an overall balance of rights and
obligations.
4.The process of progressive liberalization shall be advanced in each such
round through bilateral, plurilateral or multilateral negotiations directed
towards increasing the general level of specific commitments undertaken
by Members under this Agreement.402
This negotiating mandate has been undertaken shortly after the WTO creation and
resulted in new commitments that have been incorporated into the GATS. Accordingly,
the Doha Declaration restates countries commitment to negotiate in order to further
liberalize trade in services in paragraph 15 that reads:
The negotiations on trade in services shall be conducted with a view to
promoting the economic growth of all trading partners and the
development o f developing and least-developed countries. We recognize
the work already undertaken in the negotiations, initiated in January 2000
402 Other paragraphs o f this Article decide on the, mentioned earlier, flexibility o f progressive liberalization
in regard to developing countries (paragraph 2) and on the procedures according to which the negotiations
should be proceed (paragraph 3).
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under Article XIX of the General Agreement on Trade in Services, and the
large number of proposals submitted by Members on a wide range of
sectors and several horizontal issues, as well as on movement of natural
persons. We reaffirm the Guidelines and Procedures for the Negotiations
adopted by the Council for Trade in Services on 28 March 2001 as the
basis for continuing the negotiations, with a view to achieving the
objectives of the General Agreement on Trade in Services, as stipulated in
the Preamble, Article IV and Article XIX of that Agreement. Participants
shall submit initial requests for specific commitments by 30 June 2002 and
initial offers by 31 March 2003.

Given the outline for future development, GATS negotiators have had to deal
with GATS-related controversies. Consequently, throughout the negotiations many
concerns had been aired in regard to sovereign rights o f the state and its freedom to adapt
domestic policies not being bound by any external power. As described above, these
goals have been partially achieved by providing for GATS flexibility. Nonetheless, to
ensure these rights completely, the negotiators included some additional provisions
guaranteeing countries their sovereign rights to protect their political, economic, and
social integrity, and security, also both the areas where commitments had been already
made and where commitments would be made in the future. This assurance of sovereign
rights o f state has however not only positive results visible in countries greater approval
for liberalization of trade in services. As it will be shown below, they also may have
distorting effects if countries use their privileges too broadly.
To ensure countries independence and sovereignty, providing for a broad
assessment o f services, GATS has also arranged for some general exemptions from the
application of its provisions.403

Consequently, this acknowledges the need of all

403 Additionally Article I paragraph 3 (a) specifies that GATS provisions apply to a broad scope. It reads
accordingly: “For the purposes o f this Agreement: (a)"measures by Members" means measures taken by: (i)
central, regional or local governments and authorities; and (ii) non-governmental bodies in the exercise o f
powers delegated by central, regional or local governments or authorities;”
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countries to provide for some socially important services on a non-competitive basis
through public sector.404 Moreover, countries have been given the possibility to include
“any measure affecting trade in services not subject to scheduling under Article XVI
(market access) and XVII (national treatment)405 including those regarding qualifications,
standards, or licensing matters” (Article XVIII). In regard to future negotiations, the
sovereign rights o f each country to decide on its commitments are ensured by Article
XIX paragraph 2 GATS, which states that “process of liberalization shall take place with
due respect for national policy objectives taking into account its national policy
objectives and level of development.”
In addressing the sovereignty concerns in regard to already made commitments,
two articles have been included into GATS. Consequently, Articles XIV and XIVbis
decide on the conditions in which a country can disregard its specific commitments.
Respectively, Article XIV allows for countries to adopt or enforce measures inconsistent
with GATS commitments if these measures are:
(a)necessary to protect public morals or to maintain public order;406
(b)necessary to protect human, animal or plant life or health;
(c)necessary to secure compliance with laws or regulations which are not
inconsistent with the provisions of this Agreement including those relating
to:(i)the prevention of deceptive and fraudulent practices or to deal with
the effects of a default on services contracts;(ii)the protection of the
404 Accordingly, Article I paragraphs 3 (b) and (c) specify the scope o f the GATS agreement: “For the
purposes o f this Agreement: (b)"services" includes any service in any sector except services supplied in the
exercise o f governmental authority; (c) ‘a service supplied in the exercise o f governmental authority’
means any service, which is supplied neither on a commercial basis, nor in competition with one or more
service suppliers.”
405 Article XVII: 1 reads accordingly: “In the sectors inscribed in its Schedule, and subject to any
conditions and qualifications set out therein, each Member shall accord to services and service suppliers o f
any other Member, in respect o f all measures affecting the supply o f services, treatment no less favorable
than that it accords to its own like services and service suppliers.” In the footnote to this paragraph we read
additionally: “Specific commitments assumed under this Article shall not be construed to require any
Member to compensate for any inherent competitive disadvantages which result from the foreign character
o f the relevant services or service suppliers.”
406 The footnote to this paragraph explains: “The public order exception may be invoked only where a
genuine and sufficiently serious threat is posed to one o f the fundamental interests o f society.”
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privacy of individuals in relation to the processing and dissemination of
personal data and the protection of confidentiality of individual records
and accounts;(iii)safety;
(d)inconsistent with Article XVII, provided that the difference in treatment
is aimed at ensuring the equitable or effective imposition or collection of
direct taxes in respect of services or service suppliers of other Members;
(e)inconsistent with Article II, provided that the difference in treatment is
the result of an agreement on the avoidance of double taxation or
provisions on the avoidance of double taxation in any other international
agreement or arrangement by which the Member is bound.
Besides specific requirements provided in subparagraphs for each measure, these
measures are subject to the requirement that they “are not applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination between the
countries where like conditions prevail, or a disguised restriction on trade in services.”
(Article XIV).
Article XIVbis is not limited by similar requirement when it provides security
exceptions and ensures countries’ unlimited right to protect their integrity. It reads:
1.Nothing in this Agreement shall be construed:
(a)to require any Member to furnish any information, the disclosure of
which it considers contrary to its essential security interests; or
(b)to prevent any Member from taking any action, which it considers
necessary for the protection of its essential security, interests:
(i)relating to the supply of services as carried out directly or indirectly for
the purpose o f provisioning a military establishment;
(ii)relating to fissionable and fusionable materials or the materials from
which they are derived;(iii)taken in time of war or other emergency in
international relations; or
(c)to prevent any Member from taking any action in pursuance of its
obligations under the United Nations Charter for the maintenance of
international peace and security.
This Article has a particular importance in the current international affairs as the
terrorist attacks in both, developed and developing countries have been taking place.
These provisions bring concerns that these “security exceptions” may substantially limit
the progress o f liberalization in trade in services. This is especially relevant from the
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perspective of this study, as security exceptions have been recently employed to limit
even the existing level of liberalization in regard to mode 4.
For example, the US has extensively used Article XIVbis in response to the
terrorist attacks and the terrorist fright. The major US action in that regard has taken
place on the level o f national security legislation. The Patriots Act of 2001 gives a great
deal of discretionary power to the US government to impose rules that restrict foreign
countries’ nationals in regard to access to the US territory in any way; hence, they also
restrict market access for service suppliers. The Patriots Act has enhanced the
immigration regulations by adding very detailed anti-terrorist provisions.407 It allows for
retroactive actions of government such as exclusion or deportation of foreigner
previously granted admission to the US and gives great discretion to the administrative
level in deciding on the issue 408 In sum, the Patriots Act of the United States underlines
the notion that states are entitled to use the security concerns to excuse any departure
from commitments and obligations indicated in GATS. The conditions after the
September 11th attacks have caused the US to use the Article XIV to greatly restrict the
access to their territory and in that way they have restricted the access of service
suppliers. In that way many scholars’ hopes on further liberalization in that regard have
been undermined, specifically because American actions seem not only to expand their
scope but also to have the potential to trigger similar actions in other countries.409

407 US, 107th Congress, A Bill to deter and punish terrorist acts in the United States and around the world,
to enhance law enforcement investigatory, tools, and for other purposes (Patriots Act o f 2001), Sec. 411,
“Definitions
Relating
to
Terrorism,”
available
at:
<http://www.fas.org/sgp/congress/2001/
s 1510.html>(26/08/2003).
408 US, Patriots Act, Subtitle B: Enhanced Immigration Provisions.
409 Before the September 11, some, like Allison M. Young, believed that “the existence o f safeguard
measures (...) might lend additional security to the largely uncharted territory o f service liberalization in
the multilateral trading environment” as “specifically liberalization o f Mode 4 would depend on “the
development o f emergency safeguards measures” and “...would provide the incentive to identify and bind
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Moreover, in the aftermath of terrorist attacks in Madrid, an introduction of similar
legislation in the EC is also very probable.410
Also, many other issues may be disadvantageous for the progress of liberalization
in labor mobility. These issues regard mostly the opposing views of developed and
developing countries on what labor migration should entail. Consequently, as classified
by the WTO Secretariat, there are three types of measures that affect labor mobility and
they regard “general immigration legislation (visa requirements, etc.); labour market
regulation governing the issuance of work permits etc.; and regulations defining
foreigners' ability to work in individual areas.”411 They may create obstacles for the
liberalization of trade in services in particularly for Mode 4 and interrelated Mode 3 of
service supply.412
We will now try to assess these problems, while looking at the positions of both
developed and developing countries and their interests and goals in regard to
liberalization o f movement of natural persons. The problems with liberalization of mode
4 of service supply are of a great relevance for labor issues as a whole, as more liberal
provisions in movement of natural persons have the potential to trigger more discussion
over other labor issues and labor standards specifically and commitments in mode 4 may
become a place for countries to set labor standards.

economic needs test criteria and relevant legislation, which in turn would provide other negotiating
opportunities for other modes. Young, 199.
410 The attacks took place o n march 11th and killed nearly 200 people. See: Keith B. Richburg and Fred
Barbash, “Madrid Bombings Kill at Least 190,” Washington Post, 11 March 2004 [online newspaper],
available at: <http://wwwwashingtonpost.com/wp.-dyn/articles/A48577-2004Marll.html> (12/04/2004).
411 WTO Secretariat, Background Note, paragraph 31, 11. On this issue see also: Allison M. Young, 205208.
412 Data indicates that Mode 4 represents less than 4% o f cross-border supply. Karsenty,51.
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GATS, LABOR MOBILITY AND OTHER LABOR STANDARDS
Including “movement of natural persons” as one of the modes of services supply,
GATS introduced on the trade agenda one of the most controversial issues in the GATS
negotiations, namely labor mobility. Accordingly, labor mobility discussion provides for
a great example o f the tensions between the developed and developing countries that
have been accompanying the recent attempts to link labor and trade system.
As indicated, the efforts of the developing countries provided for introduction of
labor mobility as an issue in GATS negotiations. Developing countries hoped that
inclusion o f mode 4 would counterbalance the advantages that developed countries have
in regard to supplying services by the means of direct-investment (mode 3).
Consequently, the major interest o f developing countries in Uruguay Round and
subsequent GATS negotiations has been to establish more liberal rules regarding labor
flows, especially in regard to labor-intensive services, in which developing countries
would have comparative advantage by providing for lower labor costs. At the same time,
developing countries had to ensure that possibility o f freer labor flow would not cause the
outflow o f skilled labor, the so-called “brain drain.”413
On the other hand, developed countries have not been willing to liberalize the
cross-border movement of service providers in regard to unskilled and labor-intensive

413 Mark and Helleiner, 23. According to the WTO Secretariat: “The concept o f ‘brain drain’ is associated
with highly skilled workers seeking to move abroad to increase returns on the educational investments they
- or their governments - have made. For the originating countries, "brain drain" may represent a significant
loss, even if it is difficult to quantify. The United States Congressional Research Centre estimated that in
1971-72 the developing countries had made an average investment in each skilled immigrant o f around
US$ 20,000”. In many cases, developing countries are losing talented people who go abroad to study
without returning home. In the 1960s, more than half the Africans who went to the United States to study
chemistry and physics never sought employment in their home countries. This may also happen in more
economically advanced countries: in 1988, for instance, it was estimated that around 1,350 Koreans with
PhD were working as scientists in the United States.” WTO Secretariat, Background Note, 6.
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services.414 Having comparative advantage in providing highly skilled and highly
educated labor, they prefer liberalization of labor flows only in regard to managerial and
professional staff that would enter the host country accompanying investments, i.e.
establishment o f branches of banks or insurance companies. Such entries would be
inevitably linked to the Mode 3 of services supply.415
With developing and developed countries having such opposing interests and
goals, labor mobility has not been substantially liberalized. The inclusion of mode 4 into
the scope o f GATS, has not managed to provide substantive liberalization of labor flows,
as not many countries provided for liberal commitments in this regard. Even the special
Annex in regard to movement of natural persons that was added to GATS to address the
issues of labor mobility has not had the potential to liberalize countries specific
commitments. This has been mainly due to the fact that, as noted by the developing
countries, the provisions in this annex reflected mostly the concerns of developed
countries as they applied mostly to managerial and executive staff.416

414 Even though, as reported by the WTO Secretariat, labor migration may “help in overcoming skills and
other labour shortages, overall or in specific sectors, and promote economic growth,” since 70s developed
countries have been restricting cross-border movement o f labor fearing rise o f domestic unemployment
caused by developing countries competition in providing lower labor cost. Moreover, the issues o f
immigration have been increasingly sound in regard to those workers who, once admitted at its territory,
might want to stay permanently in the host country or work illegally. WTO Secretariat, Background Note,
paragraph 21. Also see: Reyna, Services, in vol.2, 2368.
415 As noted by the UNCTAD Secretariat, “The lack o f commercially meaningful commitments (except on
intra-corporate transferees) on the movement o f natural persons, which is essential for the supply o f a
service by developing countries, has been highlighted in all the sectoral papers produced by UNCTAD as
well as in the discussions at the sessions o f the Commission and expert meetings. This lack o f access
creates a major imbalance in trade. Barriers to this mode relate to the horizontal nature o f the commitments
(limiting access to intra-corporate transferees), strict and discretionary visa and licensing requirements, lack
o f recognition o f qualifications and economic needs tests. Transparency with respect to measures affecting
the movement o f natural persons is critical for increasing the participation o f developing countries in
international trade in services. UN, United Nations Conference on Trade and Development (UNCTAD)
Secretariat, “Assessment o f Trade in Services o f Developing Countries: Summary o f Findings,”
26/08/1999, UNCTAD/ITCD/TSB/7, available at: <www.unactad.org/Tempaltes/Page.asp?intltemID=1766
&lang=l> (14/04/2004), paragraph 16.
416 Reyna, Services, in vol.4, 820.
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Yet, even though developing countries have not been satisfied with the level of
liberalization in mode 4, because of the unique structure o f GATS general provisions
allowing for flexibility in setting commitments and providing a mandate for future
negotiations, they decided to agree to GATS hoping they can achieve the liberalization in
mode 4 in the future GATS negotiations.
At the conclusion of Uruguay Round, this hope was based on the Decision on
Negotiations on Movement of Natural Persons that provided a specific mandate for future
negotiations on movement of natural persons to be held no later than 16 May 1994 and
would be concluded within six months after the WTO would enter into force.417 This
decision stressed additionally the notion of the future talks, according to which there was
a need for “increasing participation of developing countries in trade in services and the
expansion o f their service exports” in the context of “the importance of achieving higher
levels o f commitments on the movement of natural persons in order to provide for a
balance o f benefits under the GATS.”418 To facilitate these goals a Negotiating Group on
Movement o f Natural Persons (NGMNP) was created and was made responsible for
providing periodic reports on the negotiations to the Council on Trade in Services.
This Decision on Negotiations on Movement of Natural Persons encouraged the
developing countries to participate in GATS, even though when GATS entered into force,
very limited liberalization was introduced in movement of natural persons and the
concessions made in this regard were usually linked to commercial presence and hence
were advantaging developed countries. The Annex on the Movement of Natural Persons
has additionally stressed the distinctiveness of immigration rules from the issues of
417 Reyna, Services, in vol.4, 820.
418 WTO, Decision on Negotiations on Movement o f Natural Persons, LT/UR/d-5/6, 15/04/1994, available
at: <http://www.wto.org/english/tratop_e/serv_e/16-mvnat_e.htm> (17/03/2004).
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migrant workers as well as sovereign rights of states to preserve their integrity.
Accordingly, the Annex, reads:
The Agreement shall not prevent a Member from applying measures to
regulate the entry of natural persons into, or their temporary stay in, its
territory, including those measures necessary to protect the integrity of,
and to ensure the orderly movement of natural persons across, its borders,
provided that such measures are not applied in such a manner as to nullify
or impair the benefits accruing to any Member under the terms of a
specific commitment.419

An important message has also been included into the footnote to this provision that
specifies that “The sole fact of requiring a visa for natural persons of certain Members
and not for those o f others shall not be regarded as nullifying or impairing benefits under
a specific commitment.” Moreover, the Annex specifies the scope of GATS in regard to
cross-border movement of natural persons stating that supplying services is distinct from
seeking employment in the host country and issues of citizenship, residence, or
employment on permanent basis.420
At the same time, however, the Annex provided another promise for developing
countries including a mandate for future talks focusing on liberalization of trade in
services in regard to mode 4. Hence, Article 3 of the Annex reads:
In accordance with Parts III and IV of the Agreement, Members may
negotiate specific commitments applying to the movement of all
categories o f natural persons supplying services under the Agreement.

419 At the same time, there are different interpretations o f the “movement o f natural persons” and what it
should entail. Developing countries argue that it entails all, highly-, semi-, and low-skilled workers, while
developed countries’ position is that it includes only semi- and highly-skilled workers. This becomes a
source o f disagreements. Shahidul Haque, “Quest for an Implementation Mechanism for Movement o f
Service Providers,” Organization o f Developing Countries: South Centre, July 2001, available at
<http://www.southcentre.org/publications/occasional/paper07/paper7-05.htm> (15/03/2004), paragraphs
41-42.
420 Art 2 o f the Annex reads: “2.The Agreement shall not apply to measures affecting natural persons
seeking access to the employment market o f a Member, nor shall it apply to measures regarding
citizenship, residence or employment on a permanent basis.”
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Natural persons covered by a specific commitment shall be allowed to
supply the service in accordance with the terms of that commitment.
The negotiations have been undertaken shortly after the Uruguay Round within
the Negotiating Group on Movement of Natural Persons. Not surprisingly, the developing
countries engaged themselves in a campaign for liberalization of movement of natural
persons without the requirement for commercial presence. To this end, the developing
countries sought to link the negotiations on movement of natural persons to the
negotiations in financial services in which developed countries possess comparative
advantage.421 Respectively, India, Egypt and Pakistan presented their stance according to
which movement of persons and financial services “would either succeed or fail
together.”422 Also, India indicated in its bilateral negotiations that it would improve its
commitments in the financial services only if other parties came up with “substantially
improved offers on movement of natural persons without commercial presence.”423
Additionally, India proposed a Committee on Movement of Persons to be established to
monitor the implementation of commitment regarding natural persons. 424
Developed countries initially categorically opposed such ideas and adopted an
approach according to which low-skilled labor was not included into the scope of
GATS.425 Their stand clearly favored multinational companies, originating in developed

421 This would ensure better distribution o f benefits associated with liberalization o f trade in services. See:
WTO, Negotiating Group on Movement o f Natural Persons, Note on the Meeting o f 24 May 1995,
S/NGNP/6, 13/06/1995, available at: <http:/docsonline.wto.org/ gen_home.asp>. On this issue see also:
Young, 196-200.
422 WTO, Negotiating Group on Movement o f Natural Persons, Note on the Meeting o f 26,29, and 30 June
1995 S/NGNP/7, 12/07/1995, available at: <http:/docsonline.wto.org/ gen_home.asp>.
423WTO, Negotiating Group on Movement, Note June 1995.
424 WTO, Negotiating Group on Movement o f Natural Persons, Note on the Meeting o f 21 July 1995,
S/NGNP/8, 28/07/1995, available at: <http:/docsonline.wto.org/ gen_home.asp>.
425 Haque. On this issue see also: Young, 200- 202. As mentioned, developing countries adopted the broad
interpretation o f GATS application to movement o f natural persons arguing that it includes all workers:
highly- semi- and low skilled. See the same. On the problem on defining Mode 4 see: Young, 193-196
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countries and disadvantaged the service providers in developing countries relying on
labor-intensive services. However, being interested in expanding their financial services
into foreign markets developing countries adopted a somewhat less radical view on the
liberalization.426 Consequently, developed countries such as Australia, Canada, Norway,
Switzerland, and the EC accompanied by India increased their level of commitments in
regard to movement o f natural persons after the conclusion of bilateral negotiations
supervised by the Negotiating Group.427 Moreover, the Group recommended the
establishment of ‘Committee on Specific Commitments’ that would inter alia oversee the
implementation o f commitments concerning movement of natural persons.

428

i

At this

point it is important to clarify that the commitments of developed countries have not been
far-reaching and considered mainly independent foreign professionals. However, the sole
fact that developing countries united themselves in common efforts could have an impact
on developed countries bring us to the suggestion that developing countries can have a
great influence on the future trade environment considering that they have a majority of
votes in the WTO.
All in all, neither the Uruguay nor the post-Uruguay negotiations provided for
substantial changes in the level of commitments in mode 4. Nonetheless, the attempts to
bring such changes have not been abandoned, as mainly the developing countries have

426 On the Meeting o f 24 May the Representative o f Canada stated that Canada had been working on a
“draft offer for the temporary movement o f service suppliers without the requirement for a commercial
presence.” (Negotiating Group on Movement, Note 24 May.) At the same meeting EC Representative
stated that the EC is also giving more attention to this issue.
427 These commitments considered mainly improved opportunities for additional independent foreign
professionals. WTO, Uruguay Round and Post-Uruguay Round Negotiations, available at: <http://www.
wto.org/english/tratop_e/serv_e/mouvement_persons_e/mouvement_persons_e.htm> (6/04/2004).
428 The Committee on Specific Commitments was later on established to oversee the implementation of, i.e.
commitments on movement o f natural persons. Haque, paragraph 28.
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been persistent ever since putting the issue of labor mobility high on the trade agenda.429
To argue their stance, developing countries indicate that predominantly developed
countries impose a number of limitations that have detrimental result on their possibility
to benefit from trade in services. These limitations include discrimination on the basis of
Economic Needs Tests, administrative procedures regarding visas and work permits,
recognition o f qualifications.430 Here, the developing countries meet the attempts of the
ILO, which has been promoting increased labor mobility. The ILO adopted inter alia
Migration for Employment Recommendation that encourages countries to “facilitate the
international distribution of manpower”431 and provides for rules in which the facilitation
o f labor migration should proceed.432 Yet, the discussion over increased labor mobility

429 As noted by the WTO Secretariat: “An overview o f commitments for individual suppliers shows that the
majority o f the entries scheduled - close to 240 out o f a total o f 328 - concern executives, managers and
specialists. O f these, 135 entries explicitly relate to intra-corporate transferees; their economic value is thus
determined by Mode 3 commitments.” WTO Secretariat, Background Note, paragraph 41, 13. An
additional important feature is the schedules' general bias in favor o f qualified labour. Only 17 per cent of
all horizontal entries may cover low-skilled persons as well ("business sellers", "non specified" and
"other"). WTO Secretariat, Background Note, paragraph 42. Moreover, as noted by India in the
communication to Council’ for Trade in Services Special Session “horizontal commitments in mode 4 are
subject to limitations in the case o f 100 countries as opposed to only 4 countries for mode 2. The
effectiveness o f even these limited commitments is further reduced through a host o f limitations and
administrative hurdles.” In this communication, India presented an assessment o f limitations and their
removal as w ell as possible improvement o f structure o f commitments. WTO, Communication from India
to Council’s for Trade in Services Special Session, “Proposed Liberalization o f Movement o f Professionals
under GATS,” S/CSS/W/12, 24/11/2000, available at: <http:/docsonline.wto.org/gen_home.asp>,
paragraph 2.
30 WTO, Communication from India. Paragraphs 6- 16. Also, Communication from Columbia to Council
for Trade in Services recognized similar needs, when in its proposal regarding movement o f natural persons
stated: Members especially developed countries should undertake Sectoral commitments related to this
(mode 4) mode o f service supply.” And further in the communication:” Recognition o f qualifications and
experience and licensing are barriers to the supply o f services in developed countries natural persons from
developing countries. Mutual recognition agreements are an important mechanism overcoming these
barriers. See: WTO, Communication from Columbia to Council’s for Trade in Services Special Session,
“Proposal for the Negotiations on the Provision o f Services Through Movement o f Natural Persons,”
S/CSS/W/97, 09/07/2001, available at: <http:/docsonline.wto.org/gen_home.asp>, paragraphs 4-7.
431 Migration for Employment Recommendation,(Revised), (No. 86), Article 4.
432 Migration for Employment Recommendation, (Revised), Article 10: ” Migration should be facilitated by
such measures as may be appropriate: a) to ensure that migrants for employment are provided in case o f
necessity with adequate accommodation, food and clothing on arrival in the country o f immigration; b) to
ensure, where necessary, vocational training so as to enable the migrants for employment to acquire the
qualifications required in the country o f immigration; c) to permit, taking into account the limits allowed by
national laws and regulations concerning export and import o f currency, the transfer o f such part o f the
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has witnessed many more controversies on the trade agenda than within the ILO. This
can be associated with the fact that commitments in movement of natural persons would
be safeguarded by the WTO system whereas the ILO does not provide an enforcement
system. However, even though reluctantly, developed countries began addressing the
issue of labor mobility within the trade system, given the persistence of the developing
countries.
Accordingly, developed counties have assessed the possibility of liberalization of
the labor mobility of service providers. Consequently, the communications to Council for
Trade in Services received from Canada, the EC, and the US provide evidence that these
countries acknowledged the need to work toward liberalization of trade in services
supplied by natural persons. Canada provided for the most comprehensive and most
liberal Initial Proposal on Temporary Movement of Natural Persons Supplying Services
under the GATS (Mode 4). In this proposal it has been recognized that
The international mobility of service suppliers, whether as individuals or
employees providing services, has become an increasingly important
component of competitive markets for suppliers and consumers alike. It is
also important for businesses developing new markets and business
• •
433
opportunities.
Furthermore, this proposal expressed Canadian belief that “Members should improve
their mode 4 commitments, both horizontal and sectoral” and suggests “that all Members
now put more attention on the mode 4 issues in these negotiations.”434 Furthermore,
Canada addresses the developing countries’ attempts to introduce more liberal rules for
earnings and savings o f migrants for employment as the migrants may desired) to arrange, in the case of
permanent migration, for the transfer, where desired, to the country o f immigration, o f the capital of
migrants for employment, within the limits allowed by national laws and regulations concerning export and
import o f currency; e) to provide access to schools for migrants and members o f their families.”
433 WTO, Communication from Canada to Council’s for Trade in Services Special Session, “Initial
Proposal on Temporary Movement o f Natural Persons Supplying Services under the GATS (Mode 4).”
S/CSS/W/48, 14/03/2001, available at: <http:/docsonline.wto.org/gen_home.asp>, paragraph 3.
434 WTO, Communication from Canada, paragraphs 4 and 7, respectively.
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entry of professionals without the requirement of being linked to commercial presence.435
Additionally, the goal of improving “transparency and predictability of existing and new
mode 4 commitments” has been indicated with a focus on issues of immigration laws and
domestic regulations regarding procedures, criteria, economic needs tests (ENTs),
duration o f stay and market limitations 436
Also, in the communication regarding Temporary Movement o f Service Suppliers
the EC recognize that a rising level of liberalization in mode 4 commitments would
improve all countries competitiveness and would improve development of trade in
services in general 437 and acknowledge that “direct contact between the consumer and
the supplier is often essential for the efficient supply of services.”438 At the same time,
however, the EC communication indicates its more careful position as it stresses that the
temporary movement o f service suppliers is a very delicate subject for all participants.
Hence, while addressing the need for transparency and predictability, the EC underlines
the importance o f immigration policies rather than the need to compromise some of their
objectives 439 At the end, the major areas around which the EC centers its communication
are harmonization o f the definitions of the Mode 4 categories, specification of
435 Canada also thinks that more Members should make commitments on general business visitors and on
professionals, including those entering on a contractual basis and not linked to commercial presence. WTO,
Communication from Canada, paragraphs 2 and 3.
436 Canadian communication states accordingly: “As well, Canada believes that Members should reach
agreement on improving the transparency and predictability o f existing and new mode 4 commitments.
Accordingly, Members may wish to focus inter alia on immigration laws and regulations, including
procedural information, on temporary movement; available foreign worker programs and their entry
criteria; applicable conditions for economic needs tests (ENTs); field instructions or operational guidelines
for immigration officers; maximum duration o f stay and market access limitations cited in commitments.”
WTO, Communication from Canada, paragraph 6.
437 WTO, Communication from the European Communities and Their Member States (EC) to Council’s for
Trade in Services Special Session, “GATS 2000- Temporary Movement o f Service
Suppliers,’’S/CSS/W/45, 14/03/2001, available at: <http:/docsonline.wto.org/gen_home.asp>, paragraph 5.
438 WTO, Communication from EC. At the same time, however, the communication stresses that “The
profound structural changes that have taken place in post-industrial economies, have fuelled an increased
demand for highly skilled service suppliers.” WTO, Communication from the EC, paragraph 2.
439 WTO, Communication from the EC, paragraph 7.
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unspecified labor markets tests from future commitments to ensure effective application
of mode 4 liberalization,” and enhancing transparency.440
The US has responded to the demands of developing countries in regard to
liberalization o f Mode 4 of service supply and, even though to a much more limited
extent, it has expressed its willingness to improve mode 4 commitments. Consequently, it
proposes, “that in the GATS negotiations Members initially address the need for
additional regulatory disciplines to ensure full implementation of market access
commitments in this mode.”441 While the US did not categorize domestic legislation and
regulations as limiting mode 4 of service supply, it recognized the need for improving
their predictability and transparency.442
Looking at the resistance of developed countries to increase their commitments in
mode 4, a question may be posed if they consider the commitments in this mode as
providing an opportunity to introduce labor standards into the trade system. That
developed countries should look at this possibility closer has been shown earlier in this
chapter when it was indicated that some countries have begun to use this mode to specify
labor standards. Hence, it could be argued that by opposing liberalization of mode 4

440 WTO, Communication from the EC, paragraph 11.
441 WTO, Communication from the United States (US) to Council’s for Trade in Services Special Session,
“Movement o f Natural Persons,” S/CSS/W/29, 18/12/2000, available at: <http:/docsonline. wto.org/gen_
home.asp>, paragraph 4.
442 Accordingly, the US communication stated: “Specifically, the United States proposes that Members
address the following in these negotiations as trade-related regulatory aspects o f this mode o f supply:
Access to information: Information that would help promote competitive access may include laws and
regulations relevant to entry, stay, and work authorization o f natural persons, including relevant terms and
conditions. It may also include the procedures and application materials relevant to entry and stay.
Procedural transparency: Aspects o f procedural transparency may include timely governmental responses
to applications submitted for temporary entry and stay, and, in appropriate cases, a statement o f the reason
for denial o f such application. Such aspects may also include an opportunity for interested parties to
comment on proposed new or amended regulations concerning temporary entry and stay.” WTO,
Communication from the US, paragraph 5.
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developed countries act against their own goal of including labor-related provisions into
the trade system.
This fact should be especially analyzed by the developed countries at the current
stand o f global affairs, when the negotiations on increased labor mobility have been
slowed down in the aftermath of the terrorist attacks, and when countries rethink their
immigration and security laws.443 At the end, these concerns do not have the ultimate
influence, which could stop the developing countries from aiming at liberalization of
movement of service providers. They also cannot reduce developed countries’ initiatives
in expanding their trade in services. In the era of interlinked markets, multinational
companies, internet and increased mobility of people in general, it seems that these
discouraging events may slow down considerably, though not diminish completely the
attempts to increase labor mobility by providing for more liberal commitments in mode 4.
That such liberalization is needed will be shown on the example of the analysis of
specific countries commitments provided below.
Accordingly, we will look at the commitments of Canada, the EC, and the US in
respect to labor-intensive services in which movement of natural persons is of a major
importance and which are therefore sought to be liberalized by the developing countries.
We will consider specific commitments on services such as tourism, transportation, and
construction in regard to both mode 3 and mode 4 to look for the discrepancies in the
level o f respective commitments. Furthermore, we will provide a short overview of

443Today, it would be difficult to state what before September 11, 2001 Allison M. Young stated, namely
that “the existence o f safeguard measures (...) might lend additional security to the largely uncharted
territory o f service liberalization in the multilateral trading environment” as “specifically liberalization o f
Mode 4 would depend on “the development o f emergency safeguards measures” and “ .. .would provide the
incentive to identify and bind economic needs test criteria and relevant legislation, which in turn would
provide other negotiating opportunities for other modes.” Young, 199.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.

187
specific commitments made by a representative of developing countries, namely by
Kenya.
The developing countries’ commitments are much simpler given rather low level
of development of services sector and their schedules are much shorter than these of
developed counties. Hence, it will be looked at all commitments in both, horizontal and
sector-specific sectors. This general perspective will also enable us to see the level of
commitments in all sectors, i.e. in these where developing countries have a comparative
advantage and in these sectors in which developed countries have comparative advantage.
In general, the following analysis of specific country commitments, which closes
this study, is intended to illustrate the actual level of liberalization in regard market
access in mode 4 and the barriers that are responsible for the minimal level of substantial
liberalization. It also provides an inside perspective on the actual stand of labor mobility
and labor related issues in GATS and respectively in the WTO. Additionally, it provides
a contrast to the goals and provisions on labor mobility indicated by ILO’s conventions
and recommendations.
AN OVERVIEW OF NATIONAL COMMITMENTS
DEVELOPED COUNTRIES’ COMMITMENTS

- THE ANALYSIS OF

How to read the countries specific commitments?
As specified in GATS Article XX, the “schedules of specific commitments shall
be annexed to this Agreement and shall form an integral part thereof.” These schedules of
specific commitments define the areas to which GATS general provisions may apply

(Article XVI: 1). Hence, Article XX identifies following elements that should be
specified in the Schedule:
(a) terms, limitations and conditions on market access;
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(b) conditions and qualifications on national treatment;
(c) undertakings relating to additional commitments;
(d) where appropriate the time-frame for implementation of such
commitments; and
(e) the date of entry into force of such commitments.
Additionally, Article XVI paragraph 2 specifies which measures limiting the scope of
countries commitments should be indicated in countries’ schedules.444 Moreover,
countries should schedule measures concerning Articles XVII (national treatment) and
XVIII (Additional commitments). Furthermore, Article XX paragraph 2 states that these
measures “shall be inscribed in column relating to Article XVI (market access)” and “in
this case inscription will be considered to provide a condition or qualification to Article
XVII as well.” As the major purpose of the analysis of national commitments is to show
the limitations on labor mobility under mode 4, we will mostly look at commitments in
regard to this mode. Also, sometimes we will refer to the commitments in mode 3
regarding investment to underline the discrepancies between mobility of labor and
mobility o f capital. At this point, for a better understanding of the analysis that will be
provided in the closing of this study it is important to explain the complex system of
scheduling commitments established in GATS during the Uruguay Round.445

444 Countries are not allowed in regard to services sectors where they have undertaken commitments to
apply measures, which could interfere with their specific commitments, unless such measures are specified
in the country schedule. These measures are defined in Article XVI as: (a) limitations on the number o f
service suppliers whether in the form o f numerical quotas, monopolies, exclusive service suppliers or the
requirements o f an economic needs test; (b)limitations on the total value o f service transactions or assets in
the form o f numerical quotas or the requirement o f an economic needs test;(c)limitations on the total
number o f service operations or on the total quantity o f service output expressed in terms o f designated
numerical units in the form o f quotas or the requirement o f an economic needs test; (d)limitations on the
total number o f natural persons that may be employed in a particular service sector or that a service
supplier may employ and who are necessary for, and directly related to, the supply o f a specific service in
the form o f numerical quotas or the requirement o f an economic needs test;(e)measures which restrict or
require specific types o f legal entity or joint venture through which a service supplier may supply a service;
and(f)limitations on the participation o f foreign capital in terms o f maximum percentage limit on foreign
shareholding or the total value o f individual or aggregate foreign investment.”
445 For detailed explanation see: WTO, Scheduling o f Initial Commitments in Trade in Services,
Explanatory Note, MTN.GNS/W/164, 3/09/1993, available at: <http:/docsonline.wto.org/gen_home ,asp>.
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Countries have been required to schedule two types of commitments in a uniform
way: horizontal commitments usually apply to a number of or all service sectors and
sector-specific commitments apply only to a particular sector.446 In scheduling all types
of commitments countries distinguish between different modes of service supply,447and
in recording their sector-specific commitments countries follow the Services Sectoral
Classification List that identifies the services sectors and categories of services in these
sectors.448
Different levels o f commitments have been identified for the Parties to use when
designing their schedules. A “full commitment” indicates that Party would not impose
any limitations on market access and national treatment. Such commitment is identified
by including in a schedule word ‘NONE.’ The second level regards the ‘commitment
with limitations’ to be identified in a schedule by a phrase: ‘UNBOUND except fo r...’
The third level identifies ‘no commitments’ at all and is to be specified by word
‘UNBOUND’ included in the schedule. The last level of commitment concerns a
situation where there is ‘no commitment technically feasible and is also marked by the
term ‘UNBOUND.’449
Having explained the way countries have been scheduling their commitments
we will now proceed to analyze the commitments of Canada, the EC, and the US
regarding tourism, construction, and transportation services. The selection of these
developed countries and commitments in these service sectors is intended to present the

446 See: WTO, Scheduling o f Initial Commitments, Part 2 C, “How to read the commitments.”
447 See: WTO, Scheduling o f Initial Commitments, Part 2 B, “How to treat the modes o f supply.”
448 Reyna, Services, in vol. 4, 795 For the classification see: WTO, Uruguay Round, Group o f Negotiations
on Services, Note by the Secretariat, Services Sectoral Classification List, MTN.GNS/W/120, 10/07/1991.
Available at: <http:/docsonline.wto.org/gen_home.asp>.
449 See: WTO, Scheduling o f Initial Commitments, Part 2 C “How to read the commitments.”
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reader with possibly most comprehensive schedules. Moreover, they will provide for an
insight regarding how to address the issue of labor mobility and the needs o f developing
countries for more liberalized trade in labor-intensive services. To provide for
comprehensiveness, the chosen states represent highly developed and complicated
economies and as such relate to almost all possible kinds of commitments. Moreover,
their domestically elaborated economic systems have required them to tailor their
schedules in the way that presents us with domestic considerations and barriers. Also,
these countries represent diverse ideas on economic and political structure and hence
introduce the attribute of variety to the analysis.
It is also worthwhile to note that all of these countries have participated actively
in the negotiations o f the Uruguay Round advocating the inclusion of services into WTO
structure, as well as taking part in the successive negotiations on movement of natural
persons under the GATS. For the purposes of this study we limited our analysis to the
commitments scheduled originally by the respective countries, because, as indicated
earlier in this chapter, there was no real substantial change in these countries’ stances on
the movement o f natural persons under mode 4. As the position of developing countries
in regard to their competitiveness in labor- and knowledge intensive services has not
improved significantly, including minor additions on commitments in mode 4 provided in
supplements would only disintegrate the analysis bringing lack of clarity into this
exemplary exercise.
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Horizontal Commitments: Canada, the EC, and the US
Canada is referred to as one of the WTO members which “made higher level of
commitments on movement of natural persons"450 Nonetheless, Canada’s schedule of
commitments contains many limitations on market access and national treatment in
regard to Mode 4 and some limitations to Mode 3. Canada remains “unbound” in Mode 4
o f service supply in horizontal commitments regarding limitations on market access and
national treatment, except for commitments concerning precisely defined categories of
business visitors, intra corporate transferees (executives, managers, specialist), or
professionals, which have been usually required to have some corporate ties, i.e. in the
case of the intra-corporate transferees, they have to be employed by a juridical person.
All these service suppliers are explicitly limited in the duration of their stay ranging from
90 days in case o f business visitors and professionals to three years for intra corporate
transferees.451 Also, the scope of their job-related actions is limited by the scope of
definitions provided in the schedule.452 Moreover, minimum educational and licensing
requirements are required for supplying specific services.453 Specifically, the licensing
process needs some increased attention, because, as often indicated by developing
countries, it may involve a great deal of administrative discretion involved in the
decision-making process.
Similarly to Canada, the European Communities (EC) have been distinguished for
somewhat higher level o f commitments that their members have undertaken in respect to
450 WTO, “GATS: Movement o f Natural Persons,” available at: <http://www.wto.org/English/thewto_e/
whatis_ e/eol/e/wto06/wto6_37.htm> (10/08/2003).
451 WTO, Canada, Schedule o f Specific Commitments, GATS/SC/16, 15/04/1994, available at:
<http:/docsonline.wto.org/gen_home.asp>, 12-14.
452 For example, the schedule defines that the category o f Intra Corporate Transferees includes only:
executives, managers, specialists and provides for the description o f their respective tasks.
453 Chart A indicates licensing and educational requirements in regard to: Engineers, Agrologist, Architects,
Forestry professionals, Geomatics Professionals, and Land Surveyors. WTO, Canada, Schedule, 17.
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Mode 4 service supply.454 However, the level of those additional commitments does not
eliminate some major obstacles to cross-border movement o f natural persons. Just as in
the Canadian schedule, horizontal commitments in regard to limitations on market access
and national treatment describe the EC as “unbound.” Exceptions are given for certain
categories o f service providers, which do not have to comply with an economic needs
test. These categories o f service providers are described in a detailed manner and include,
e.g. intra-corporate transferees, such as persons working in a senior position within a
juridical person, and persons working within a juridical person that possess uncommon
knowledge essential to the establishment’s service. Also, in regard to these persons labor
mobility is restricted by establishing definitions of their tasks as well as by listing
activities that they are not allowed to perform.455 Other categories of service suppliers
have been limited by the requirement of economic needs test 456 Moreover, commitments
o f particular countries require some categories to be specifically authorized to be able to
provide services, e.g. the managing director of an industrial, commercial, or artisan
activity need special authorization under the French legislation if they do not hold
•i

• 457

residence permit.

In the national treatment in horizontal commitments the EU also includes some
limitations. In all sectors there is a provision that in mode 3, national treatment of
subsidiaries of third-country companies does not extent to branches or agencies

454 WTO, GATS: Movement o f natural persons.
455 WTO, European Communities and Their Member States (EC), Schedule o f Specific Commitments,
GATS/SC/31, 15/04/1994, available at: <http:/docsonline.wto.org/gen_home.asp>, 10-13.
456 According to horizontal commitments in mode 4, except for measures concerning the entry into and
temporary stay within a Member State, without requiring economic needs test, o f the following categories
if natural persons” (here these persons are indicated), WTO, EC, Schedule, 9.
457 WTO, EC, Schedule, 9-13.
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established in any EC state by a third-country company.458 Also, limitations on national
treatment in mode 3 in real estate purchases are specified for countries such as Germany
and Ireland. Moreover, national treatment is limited in the acquisition of subsidies in
both, mode 3 and 4, when foreign-countries companies and nationals supplying services
may be excluded from possibility of acquiring subsidies.
When proceeding to analyze horizontal commitments of the US, one could expect
that these schedules would provide for even greater level of liberalization than the ones of
Canada and the EC, as the US was playing an extremely active role in advocating
inclusion o f services into the trade negotiations. Nevertheless, the schedule of US
commitments does not indicate as far-reaching liberalization efforts in respect to
movement of persons as Canada and the EC. In fact, the US is not even mentioned among
the countries that have unilaterally undertaken somewhat higher level o f commitments. A
different situation exists in regard to foreign investment where schedules consistent with
the traditional US policy demonstrate high level of liberalization. 459
Already, the horizontal commitments regarding Mode 4 mark that US is generally
“unbound” in their right to set limits on market access and national treatment. With
respect to market access, the US provides, similarly to Canada and Europe, specific
commitments regarding certain categories of service providers, i.e. services sales persons,
intracorporate transferees,460 personnel engaged in establishment, fashion models and

458 At the same time, the EC Members are not limited to extent such as treatment individually. WTO, EC,
Schedule, 3.
459 US policy on direct foreign investment is tailored to make it possible for capital to flow according to
market forces with a minimum government intervention. See: William A. Fennel and Joseph W. Tyler,
“Trade-Related Investment Measures” in vol.2 o f The GATT Uruguay Round: A Negotiating History, ed.
Terence P. Steward (Boston: Kluwer, 1993), 2110.
460 To the intra- corporate transferees belong: managers, executives, and specialists. WTO, The United
States o f America, Schedule o f Specific Commitments, GATS/SC/90, 15/04/1994, available at:
<http:/docsonline.wto.org/gen_home.asp>, 3.
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specialty occupations. Also, the schedule contains very detailed description of these
categories specifying their tasks and qualifications. Moreover, it restricts the stay of these
persons to a certain period of time ranging from ninety days for e.g. service salesperson
to three years extendible to five years for fashion models and specialty occupations.461 In
regard to the category o f fashion models and specialty occupations a quantitative
restriction in the market access is also applied. 462 Moreover, in the national treatment
column limitations in mode 3 have been set on the possibility of acquisition of subsidies
in any service sector from the federal founds. Also, limitations in that matter in particular
states regard are specified.463 At the same time, full commitment in national treatment in
regard to subsidies has been provided for mode 4 of service supply.
In sum, note developed countries’ bias in favor of increased labor mobility if it is
linked to foreign direct investment. Developing countries are disadvantaged by such a
situation, as they are competitive in labor- and knowledge-intensive services in regard to
which very limited liberalization efforts have been undertaken and the commitments
scheduled are restricted by detailed regulations regarding qualifications and skills. As
well they are limited by adoption of economic needs tests, quantitative restrictions, and
specific time-frames. A similar notion is apparent when analyzing sector-specific
commitments on labor-intensive service sectors.

461 WTO, U S, Schedule, 4.
462 65, 000 persons annually on a worldwide basis. WTO, US, Schedule, 5.
463 For example, in main Veterans Small Business Loan Guarantee Program is restricted to “eligible
resident veterans for business loans from local lending institution. A qualifying business is one that is
independently owned and operated in Maine, and the applicant must be a war veteran” page 14, In
Minnesota Community Development Corporations are only eligible to receive grants if 60 percent o f their
directors are residents o f the specific geographic community in Minnesota within which they operate. Also
states such as Maryland, Oregon, and Pennsylvania included some limitations for the acquirement o f
subsidies. WTO, US, Schedule, 14-16.
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Construction
Construction services provide a great example where unskilled or semi-skilled
labor under mode 4 o f service supply could be used in providing the services. Developing
countries could provide many persons, who could engage in construction services. When
lack o f such in their country leaves them without employment, it is safe to anticipate that
many o f them would be willing to move temporarily to developed countries to provide
such services. Such willingness is visible as we look at many illegal construction workers
coming to developed countries and agreeing to lower wages.464
Still, the developed countries are very careful to establish any commitments in
regard to this type of services that would allow more liberal rules on inflow of foreign
nationals to provide these services. All Canadian, European, and American schedules
provide a very limited description of their commitments in construction services465
Moreover, all these countries specify that in mode 4 in construction services they are
‘unbound except as indicated in the horizontal section,’ while in the regard to other
modes they usually provide for fu ll commitment. 466
As we have indicated when describing horizontal commitments, the liberalization
in regard to movement of natural persons is limited there to the highly qualified staff,
464 On the aspects and incentives for illegal labor migration see: Bill Jordan and Franck Duvell, Irregular
Migration. The Dilemmas o f Transnational Mobility, (Northampton, MA: Edward Elgar Publishing, 2002).
465 While Canada distinguishes between different categories o f construction services as provided by
Services Sectoral Classification List, the US and the EC do not distinguish these categories but treat all
construction services by providing one set o f commitments.
466 Only in couple o f cases in modes 1, 2, and 3 construction services have not acquired full commitment.
These regard: For Ontario in the General construction work for civil engineering in mode 3 an applicant
and holder o f a water power site development permit must be incorporated in Ontario; In whole Canada
Cabotage is excluded from the otherwise full commitment in mode 1 the category o f ‘other construction
services’; in the US Construction and Related Engineering Services (except Marine Dredging) the
commitment in mode 1 has been described as non feasible; in the EC Construction and Related Engineering
Services in mode 1 categories 5111 and 5114 have been the only ones to which a full commitment has been
undertaken, and nationality conditions has been required for managers o f the board o f directors o f
constructions companies supplying public sectors. WTO, Canada, Schedule, 49-52. WTO, US, Schedule,
59. WTO, EC, Schedule, 56.
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which usually accompanies foreign-investment. Consequently, such qualification
excludes most of the developing countries, which for the most part do not possess
comparative advantage in capital-intensive service sectors. Moreover, as indicated by the
literature and underlined by the Secretariat, the only feasible way to supply construction
services in some cases is through the movement of people. When there is a need that
“service providers ‘carry the border with them,’ their direct physical access to another
market is a precondition for supply” and hence “distance appears to remain a more
fundamental barrier for midwives, nurses or construction workers.” 467
Similarly, in the national treatment, in most of the commitments regarding
construction services, Canada, the EC, and the US describe themselves as ‘unbound’ in
mode 4 of service supply while they indicate full commitment in all other modes. An
exception in that matter is provided in the American schedule when in regard to
commission agents’ services, the US provides for its full commitment in mode 4.
Tourism
Tourism is one of the most open services sectors with over one hundred WTO
Members that set commitments in that regard.468 As one of the fastest growing sectors of
the economy,469 it presents an exceptional opportunity for developing countries for
development and growth.470 Consequently, countries such as Dominican Republic, El
Salvador and Honduras proposed that a special GATS annex on tourism services be

467 WTO Secretariat, Background Note, paragraphs 4 (i) and (ii), 2.
468 WTO, Press Releases, “Tourism Symposium at the WTO,” 27/02/2001, available at: <http://www.wto.
org/english/news_e/pres01_e/ pr211_e.htm> (06/04/2004).
469 WTO, GATSfact, 4.
470 WTO, Press Releases, Tourism. Also, according to the data, “For the past two decades trade in services
has grown faster than merchandise trade. According to the World Travel and Tourism Council, tourism is
the world’s largest employer accounting for once in ten workers worldwide. According to IMF data for
1999, tourism exports estimated at US $ 443 billion, were 33% o f global services exports and 6,5% o f total
exports.” WTO, GATS fact, 3.
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created.471 Hence, a greater deal of attention has been currently given by the WTO to
analyze and evaluate the developments of this sector as well as problems and challenges
that developing countries face while trying to expand it beyond their borders.472
Conferences and meetings are organized to assess the development and address the
problems that developing countries have when expanding this sector.
Hence, while assessing the importance for liberalization in movement of natural
persons, it is often noted that liberalization of mode 4 in regard to tourism services is one
o f the most important issues for developing countries 473 Accordingly, this has been
indicated by Columbia in its communication proposing negotiations in mode 4 as it stated
that Colombia's priority sectors included inter alia tourism and related services. Other
tourist-oriented developing countries, for example, Dominican Republic, Cuba, and
Jamaica also see the importance in further liberalization of this sector specifically in
regard to mode 4.474 Having said this, we will now look at the level of liberalization in
this services sector in our respective countries.
Canada sets its commitments only in regard to hotels and restaurants and travel
and tour-operators services.475 Moreover, it provides no commitments other than

471 WTO, Press Releases, Tourism
472 In February 2001, a symposium was organized by the WTO Secretariat during which government
tourism officials, academics, and other governmental organizations involved in tourism to were evaluating
the tourism services sector and its developments. This symposium was also to address the proposal for
creation o f special GATS annex in tourism. WTO, Press Releases, Tourism.
473 The U N report states in regard to tourism services and developing countries: “(b) Most developing
countries have a deficit in trade in services, except in the areas o f tourism and travel and worker
remittances; (c) For some developing countries, growth in imports o f services is more important than
growth in exports, as they depend to some extent on imports o f professional and technical services; (d)
Since the adoption o f GATS, developing countries’ share o f world service exports has increased by a small
percentage i.e. 6 per cent, thanks to the export competitiveness o f Asian developing countries.” UN,
UNACTAD Secretariat, Assessment o f Trade in Services, Paragraph 6.
474 WTO, Press Releases, Tourism.
475 According to the WTO Secretariat, commitments in tourism and travel related services may be set in
four different categories, namely ‘hotels and restaurants,’ ‘travel agencies and tour operators services,’
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indicated in horizontal schedules in regard to mode 4 in both market access and national
treatment. At the same time, Canada commits fully to liberalization in all other modes,
with the only exceptions indicated in regard to mode 3 in which in market access
residency or citizenship limitations apply in some provinces to sale of liquor by hotels
and restaurants.476
While the EC provides for commitments in tourism services in more categories
including ‘hotels and restaurants,’ ‘travel agencies and tour operators services,’ ‘tourist
guides services,4 it provides only for little liberalization in regard to mode 4 describing
itself as ‘unbound except as indicated in horizontal section’ in both market access and
national treatment in that mode. Additionally, some further limitations on the horizontal
commitments in respect to tourism are indicated in regard to specific EC Members. In the

category of services “hotels, restaurants, and catering,” France adopted the condition of
nationality in market access in regard to cafes and bars, while Greece limited market
•

•

access for ‘travel agencies and tour operators services’ to two persons per entity.

4 77

In

regard to ‘tour guides’ Spain and Italy reserved “the right to exercise the profession for
the local organizations of tourist guides, and together with Greece, France, and Portugal
subjected this activity to the condition of nationality.

4 78

‘tourist guides services ‘and ‘other.’ On the complete classification o f services see: WTO, Uruguay Round,
Services Sectoral Classification List.
476 This entails, in Quebec prohibiting sale o f liquor in bars, restaurants, and taverns by “juridical persons
not listed in a Canadian stock exchange, if less than 10% votes is owned by shareholder which are not
Canadian citizens and permanent residents. Also, Quebec restricts other sale o f liquor only to federally
owned companies. In Nova Scotia, new licenses for liquor sale require a majority approval in a public vote.
In Saskatchewan the majority o f shareholders must be Canadian and manager must be a Canadian citizen or
permanent resident. At the same time, similar restrictions are also specified additionally in regard to mode
4 with requirement o f permanent residency in Alberta, Saskatchewan, Ontario, requirement o f residency
and citizenship in Manitoba and Quebec, and requirement o f Canadian citizenship in Nova Scotia to
acquire license for sale o f alcoholic beverages. WTO, Canada, Schedule, 78-79.
477 WTO, EC, Schedule, 88-89.
478 WTO, EC, Schedule, 90.
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The US schedule regarding tourism services is the least complicated one when
compared with Canada and the EC. Accordingly, in market access commitments in all
categories of tourism services the US describes itself as “unbound, except as indicated in
the horizontal section. At the same time, it provides for full commitment in regard to
mode 4 in national treatment. However, some of commitments in mode 3 have an impact
on feasibility o f the horizontal commitments in mode 4 that allow market access to
service providers in a situation when their stay there is linked to commercial presence.
Consequently, their access has been limited by limitations included in the US schedule in
mode 3 in category o f travel agencies and tour operators, which does not allow “official
tourism offices with diplomatic or official status (...) to operate on a commercial basis in
the United States or to act as agents or principals in commercial transactions.” 479
Moreover, the US decides on quantitative restrictions in mode 3 in regard to tour guide
services providing for limited number o f concessions available for commercial operations
in federal, state, and local facilities 480
Hence, we see that even though tourism is one of the area in which more than
everywhere commitments have been made, the major developed countries do not obligate
themselves to liberalization of their markets to a great extent. At this point it is also
important to note than other elements of economic relations have also negative impact on
faster development of tourism services in developing countries. These elements include
challenges that are associated with the level of developments and include, for example,
lack of infrastructure as well as lack of access to the technology such as Internet.481

479 WTO, US, Schedule, 83.
480 WTO, US, Schedule, 84.
481 As indicated by the UN: “Many markets for services are dominated by relatively few large firms from
developed countries and a number o f small players. This tends to lead in most service sectors to a position
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Another external problem that impedes development of tourism services in these
countries leads us to the last focus in our analysis of countries specific commitments,
namely to transport services, where the development of tourism services is very much
dependant on liberalization of air transport services, including maintenance, sales and
marketing.482
Transport
Transport services have not been satisfactorily covered by the negotiations in the
Uruguay Round 483 Also, not all aspects of all types of transport services have been
subjected to GATS provisions, as the Uruguay negotiations provided for an Annex on Air
Transport Services. According to this Annex, GATS does not apply to air transport
services directly related to exercise of traffic rights and measures affecting traffic

where the larger operators face little effective competition because the size o f the next tier o f competitors is
so small. (For example, in tourism, 80 per cent o f the market belongs to Thomson, Airtours, First Choice
and Thomas Cook). Service providers from developing countries most o f whom are SMEs, face
competition from large service multinationals with massive financial strength, access to the latest
technology, worldwide networks and a sophisticated information technology infrastructure.” See: UN,
UNCTAD Secretariat Assessment o f Trade, paragraph 19. Also on this issue: WTO, Press Releases,
Tourism.
482 “In particular, the Council claims that bilateral agreements in international air transport can be
detrimental to the tourism industry because o f the consequent restrictions on market access and competition
in air transport services in the interests o f protecting the domestic industry.” On this and further explanation
o f barriers to trade in services see: Organization for Economic Co-operation and Development (OECD),
Trade Committee, Report, “Assessing Barriers to Services: Tourism Services,” 11/09/2000, Unclassified
TD/TC/WP(2000) 10/FINAL, available at: http://applil.oecd.org/olis/2000doc.nsf/4f7adc214b91a685cl
2569fa005d0ee7/cl25692700623b74cl2569570056c906/$FILE/00082470.PDF> (03/04/2004), paragraph
31 and others.
483 Accordingly, the Directorate for Trade o f the European Commission proposes in regard to transport:
“On transport - a sector largely left uncovered in the Uruguay Round - the Commission's proposal will, for
example, guarantee the right o f a foreign operator to provide international maritime transport services,
including the relevant related activities such cargo-handling and agency services. The proposal will
encourage transport providers to further integrate their operations in order to supply European customers
with efficient “door-to-door.” EU, The Directorate General for Trade o f the European Commission, “WTO
Services: concrete examples o f draft offer to improve third countries access to the EU services market,”
Brussels,
05/02/2003, available at: http.7/europa.eu.int/comm/trade/services/pr0502030b_en.htm>
(06/04/2004). On discussion whether to include a separate annex on these services, see Reyna, Services, in
vol. 2,2391.
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rights.484 As indicated above, liberalization in air transport services is interlinked with
development of tourism services in developing countries. Having said this, we will now
try to look at the sector-specific commitments in transport services indicated by Canada,
the EC, and the US focusing on the level of liberalization that their commitments provide
in mode 4.
Canada liberalizes this type of service to the greatest extent when compared with
the EC, and the US as it provides for commitments in almost all categories specified as
belonging to transport services in the Services Sectoral Classification List, referring to
maritime transport services, internal waterways services, air transport services, rail
transport services, road transport services, and services auxiliary to all modes of
transport.485 At the same time, Canada provides for its full commitment in regard to the
majority o f these services in mode 1, 2, and 3, providing only some minor limitations on
market on some o f these commitments.486 In regard to storage and warehousing services
Canada describes itself ‘unbound’ in market access and national treatment in mode 1, as
this mode o f delivery is not feasible.487 Nonetheless, this liberal outlook is not repeated in

484 GATS, Annex on Air Transport Services, Articles 2 and 3 read: “(a) traffic rights, however granted; or
(b)services directly related to the exercise o f traffic rights, except as provided in paragraph 3 o f this Annex.
3.The Agreement shall apply to measures affecting: (a) aircraft repair and maintenance services; (b) the
selling and marketing o f air transport services; (c) computer reservation system (CRS) services.
485 Given the nature o f Canadian economy, there is no commitments in regard to space transport and
pipeline transport
These limitations regard for the most part requirement for permanent residency or citizenship. Also a
public convenience and needs test is required in mode 3 for highway fright transportation,, interurban bus
transport, and scheduled services, interurban bus transport, and non-scheduled services. Moreover, licenses
and rental services with drivers are subject licensing and permission requirements, which are under the
purview o f local/provincial authorities and for highway fright transportation in Quebec a “requirement for
commercial presence in region where permit applies” is established (m odel). Also, in air transportation
services in mode 2 Canada describes itself as unbound in regard to maintenance and repair o f aircraft and
aircraft engines. In national treatment a requirement has been established according to which in railway
transport services in passenger and fright transport in N ew Foundland majority o f Board o f Directors must
be residents o f this province, and in Manitoba at least one o f the directors o f a provincial railroad must be a
resident o f this province. WTO, Canada, Schedule, 85-88.
487 WTO, Canada, Schedule, 93.
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regard to mode 4 where Canada describes itself as ‘unbound’ indicating lack of
commitments in this regard.
The schedules of the EC indicate more restricted stance on the liberalization of
transport services. The EC provides no commitments in maritime transport services,
internal waterways transport, space transport, and pipeline transport. Additionally, while
Canada provided for full commitment in regard to all modes other than mode 4, the EC
describes itself also as ‘unbound’ in regard to mode 1 in many categories of transport
services, for example, in maintenance and repair of Aircraft and parts thereof,
maintenance and repair of Rail Transport Equipment, passenger transportation, freight
transportation in road transport services, and auxiliary services in storage and warehouse
services, as well as in other transport services.
In regard to mode 4, in the categories where commitments have been made, the
EC describes itself in both market access and national treatment as “unbound except as
indicated in horizontal commitments.” Also, some additional limitations on this mode
have been made by particular EC Members. In market access in passenger transportation
in road transport services, Denmark requires managers to be its citizens, and Portugal
provides for a nationality requirement for specialist personnel.
Also, market access in mode 3 has been limited by particular EC Member in
passenger transportation (road transportation services) with economic needs test being the
major element required either by all countries (taxi services) or by specific ones, i.e. by
Spain, Portugal, Ireland, Denmark.488 Additionally, in this category o f services, in freight
transportation, the economic needs test is required for market access by two countries,

488 Additionally France described itself as unbound in regard to this type o f services. WTO, EC, Schedule,
96-98.
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namely Italy and Spain, which describe itself as ‘unbound.’ In national treatment all EC
Members are ‘unbound for transport within a Member State by a carrier in another
Member State” and Spain is described as ‘unbound.’489
Also, the US schedule indicates a limited scope of liberalization in transport
services with commitments made only in air transport services, rail transport services,
road transport services, and other and auxiliary transport services (Customs House
Brokers). Nonetheless, in regard to the services where commitments have been made the
US provides for somewhat further reaching commitments in both market access and
national treatment. It provides for full commitments in regard to mode 1 of transport
services.490 Similarly in regard to mode 3, usually full commitment is granted even
though sometimes at a later date specified by schedules. 491 Some limitations in regard to
this mode occur in regard to rail transport in Vermont and to other supporting and
auxiliary services (e.g. in Customs House Brokers).492
At the same time, however, the lowest level o f commitments has been indicated in
regard to mode 4 as the US describes itself as ‘unbound except as indicated in the
horizontal section’ in regard to market access. Interestingly, full commitment has been
granted to mode 4 in national treatment.

489 WTO, EC, Schedule, 98.
490 In regard to some categories o f transport services full commitment is indicated after a certain date, i.e.
road transport in passenger transport: Interurban regular transport is subject to no limitations after 1 January
1997 and fright transport after December 17, 1995 “except to or from California, Arizona, New Mexico,
and Texas through different ports o f entry.” WTO, US, Schedule, 87.
491 Such full commitment at a later date is provided for passenger transport services and fright transport
services.
492 Accordingly, “services must be supplied by a corporation, association, or partnership one offices o f a
corporation or association or one o f the members o f a partnership must hold a valid customs broker’s
license in order for the entity to engage in such business. A customs broker’s license may be only obtained
by a US citizen.” WTO, US, Schedule, 89.
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Having analyzed the respective countries commitments in regard to transport
services, one has to notice that in regard to mode 4 these services have remained rather
not liberalized. Moreover, in the EC the restrictions regarding transport services have
been even greater as the EC provides for a lower level of commitments also in regard to
modes 1 and 3. This feature can be associated with the importance that transportation has
for the economy of all countries and difference between the European and American
continent. Consequently, while Europe entails many countries outside of the EC, able to
compete in transport services, the US and Canada are the major partners on the American
Continent that could engage in competition in this regard but instead have been
cooperating on the basis of NAFTA in providing for transportation.
In sum, a great deal of liberalization efforts will be needed to provide for higher
level o f commitments in all the analyzed sectors. Having looked at the schedules of each
country, one has to notice some persisting patterns in that how the counties construct
their commitments. A major pattern consists in the manner in which the countries tailor
their obligation in regard to Mode 3 and Mode 4 of service supply in that countries
severely restrict movement of service suppliers but allow for fairly free flow of foreign
investments. Such situation leads to a concern, in how sincere are these countries in their
liberal ideas on foreign investment and how far foreign investment related to Mode 3 of
supply can develop in the situation where substantial obstacles complicate greatly the
market access for foreign service suppliers.
At the same time, the developing countries have adopted very similar politics and
are very reluctant to liberalize their services sectors. To exemplify this trend, we will now
provide a short analysis o f Kenyan schedule o f specific commitments.
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COMMITMENTS OF DEVELOPING COUNTRIES - THE KENYAN EXAMPLE
The Kenyan Schedule of Specific Commitments indicates a very low level of
liberalization in trade in services. The horizontal commitments in the schedule are very
limited and refer only to mode 3 and mode 4 of services supply. The horizontal
commitments specify that for commercial presence Kenya requires foreign service
providers to “incorporate or establish the business locally.”493 Kenya is also “unbound “
in mode 4 “except for measures concerning the entry and temporary stay of natural
persons employed in management and expert jobs for the implementation of foreign
investment.”494 Consequently, as in the schedules of the developed countries, the
presence of natural persons has been bound to commercial presence. Moreover, the
Kenyan schedule specifies an additional requirement, according to which “the
employment o f foreign natural persons for the implementation of foreign investment shall
be agreed upon by the contracting parties and approved by Government.”495
The low level of liberalization in trade in services is visible further in the sectorspecific commitments. These commitments have been made only in five categories of
services, i.e. in communication services, audiovisual services, financial services, tourism
and travel-related services, transport services, and some minor “services not included
elsewhere.” All other services sectors have been left outside of the competence of the
GATS.
Yet, also in the sectors included in the schedule, the commitments do not
liberalize trade in services in regard to the movement of natural persons. For the most

493 WTO, Kenya, Schedule o f Specific Commitments, GATS/SC/47,
<http:/docsonline.wto.org/gen_home.asp>, 1.
494 WTO, Kenya, Schedule, 1.
495 WTO, Kenya, Schedule, 1.

15/04/1995,
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part, Kenya describes itself in market access as “unbound except as indicated in the
horizontal section,” and as “unbound” in national treatment. Exception from such
specification is provided only in national treatment in tourism services, in passenger
transportation services, and in meteorological data information. In these cases, in mode 4
the schedule declares Kenyan full commitment in regard to “the categories of persons
referred to in the market access column of the horizontal section.”496 Consequently, it
refers only to those service providers whose being there is bound to commercial presence
and who are accorded approval of the Government.
At the same time, the level of liberalization in mode 3 of service supply, even
though greater than in mode 4, presents a mixed pattern. Kenya provides full
commitment in regard to mode 3 for some services sectors, in others describing itself as
“unbound” or restricting the market access to suppliers with commercial presence.
Hence, in mode 3 Kenya liberalizes fully some of the communication services but in
regard to others descries itself as “unbound.”497 In financial services in the market access,
Kenyan schedule requires the service supplier to be commercially present in Kenya as
well as requires part of the voting rights or shares to be held by Kenyan citizens.498
The tourism and travel-related services is the most liberalized services sector in
mode 3, as Kenya indicates its full commitment in this regard specifying no limitations
496 WTO, Kenya, Schedule, 8-9, 11, 13.
497 The communication services in which Kenya fully commits in mode 3 are: vending of
telecommunication terminal equipment, installation and maintenance o f telecommunication terminal
equipment, and motion picture projection services. In voice telephone services, and motion picture and
videotape production services Kenya is described as “unbound.” WTO, Kenya, Schedule, 2-3.
498 These requirements are provided in regard to insurance services, where the schedule reads that mode 3 is
“restricted to suppliers with commercial presence in Kenya. At least one-third o f the controlling interest
whether in terms o f shares, paid-up share capital or voting rights must be held by citizens o f Kenya. In the
case o f a body corporate, which does not have shares, at least one-third o f the board o f directors or
managing board must be citizens o f Kenya.” In regard to auxiliary to insurance, brooking services the
schedule puts similar requirement, as mode 3 is “restricted to suppliers with commercial presence in
Kenya. At least sixty (60) per cent o f their paid-up capital must be owned by citizens o f Kenya.” WTO.
Kenya, Schedule, 4-5.
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either on market access or on national treatment. In contrast, the transport services and
“other services not included elsewhere” have not been liberalized at all.499
The analysis of the Kenyan commitments indicates this country reluctance to
liberalize movement o f service providers. This is similar to the stance of developed
countries. However, the Kenyan schedule indicates a lower liberalization level also in
regard to the movement of capital (mode 3) and consequently provides for fewer
opportunities for labor migration limiting this associated with establishment of
commercial presence.
The unwillingness to liberalize trade in services contrasts with the developing
countries’ efforts to encourage greater liberalization in movement of natural persons.
Such discrepancy indicates the lack of trust towards the developed countries. Developing
countries fear that by opening their services markets they would be left unprotected from
the dangers of the “brain drain” and the drain of financial resources. This distrust is
highly disadvantageous for development o f trade in services as a whole.
The situation o f distrust and the low level of liberalization in mode 4 of services
supply may discourage the expansion of services to some extent. However, they do not
have the power to stop technical and societal development, which promote labor mobility
and foreign investment. Technology advances. International companies continue to grow
and expand into new markets. This provides incentives for both developed and
developing countries to negotiate liberalization of trade in services. Hence, it can be
expected that developed countries will push for even more liberalized position in regard
to mobility of investment-related personnel. At the same time such goals will have to

499 In regard to both market access and national treatment, Kenya describes itself as “unbound” in these
services. WTO, Kenya, Schedule, 9-13.
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meet developing countries’ needs for more balanced trade in services and hence
liberalization in mode 4. These needs of developing countries become increasingly
visible, as more and more developing countries unite themselves in common actions,
such as the one of the G20+ Group.500 Moreover, many developing countries, even with
the little level of liberalization, grow stronger in new sectors o f services that are
knowledge- or labor- intensive. Hence, it can be expected that they will push for
liberalization o f trade in services in these areas.
In this context, we can expect the debate on inclusion of labor issues into the trade
system to remain on the trade agenda. Hence, there is a hope that new compromises and
solutions for cooperation between international labor and trade may come and more
countries will be ready to accept them.

500 It has been stressed by the literature that cooperation o f developing countries is one o f the most
important means for achieving their needs. Mina Mashayekhi, “The General Agreement on Trade in
Services Lessons for the Future Negotiations,” available at: <www.imescap.org/tid/publication/chap
3_1926.pdf> (06/04/2004).
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Following the current attempt to link international labor and trade, this study
focused on exploring the relationship that exits between these systems and how it has
been affected by the globalizing economy. Looking at the general trend to legalize
international affairs, this study analyzed these attempts from the liberal perspective.
Through the analysis o f the structures of international labor and trade institutions, this
study has shown that, even though they have developed in separation from each other, in
many areas international trade and labor systems aim at similar goals and often need each
other to achieve their objectives. This interrelation has been acquiring ever more
relevance as societal and human rights-related issues such as labor standards are usually
not supported by a strong enforcement system, and economic incentives may prove
effective in safeguarding the countries’ compliance in this regard.
This has been confirmed in regard to labor standards while analyzing the
functioning o f the ILO. As this study has shown, though they are designed to benefit
workers and ensure their well being, internationally set labor standards are inefficient,
owing the lack o f means for their enforcement in the ILO. Hence, a legal system of
enforcement o f labor standards is needed if they are not to lose their relevance. In this
context, the legalized and efficient international trade system has been shown to offer a
solution by employing economic measures to safeguard countries’ compliance with labor
standards. As we see in this study, the literature generally prefers the alternative of laborrelated provisions being incorporated into trade system over an alternative of trade
measures being employed by the ILO.
However, the views of the researchers, political scientists or economists, even
though relevant for theoretical research, cannot offer a solution to the problems that the
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trade and labor system are experiencing in regard to establishing a formal linkage
between them. As we have seen throughout this study, a great deal of political will, trade
offs and controversies accompanies the discussions on both trade and labor agendas.
These discussions originated in the post-war era, when the ITO attempted to include labor
issues into its agenda. The failure of the ITO to enter into force only exemplified how
difficult the differences between different countries may be to resolve, especially in
regard to a complex and detailed agreement. Once countries were ready to legalize the
trade system by establishing the WTO, we could see that the issue of including laborrelated trade provisions came back to the trade agenda. Discrepancies also returned
immediately and have been accompanying the renewed discussion ever since.
This study indicated that the greatest discrepancy lies in the positions presented
by the developed and developing countries. The developed countries are generally in
favor of including labor standards into the trade system and enforcing their compliance
through the legalized system of dispute settlement o f the WTO, pointing out the benefits
associated with such legalization, such as transparency, precision of rules, and
predictability. The developing countries fear that such enforcement can disadvantage
them by loosing their comparative advantage in providing for lower labor cost. As
pointed out, an interesting change of the roles takes place in regard to labor mobility,
which developed countries seek to limit and developing countries seek to extend.
At the end, it has been shown that the tensions that exist between the developed
and developing world are caused by the differences in their interests and the differences
in the areas of economy in which they have advantage over one another. While, as of
now, developed countries seem to be in a ruling position given their economic and
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political power, they have to be aware of the new dynamic that has been taking place in
the developing world. Developing countries, being the majority in the WTO, ever more
often realize that they have immense power if united in achieving their common goals.
Moreover, in regard to labor standards, their perception is changing as they are beginning
to see that improving labor conditions in their countries may in fact guide them towards
greater economic growth and benefit them socially as well as politically by providing for
increased productivity and preventing “social dumping.” As indicated, this new trend
may offer developing countries more bargaining power in the trade-offs with their
developed trading partners.
In sum, while the introduction of labor-related provisions seems very unlikely in
the near future, in the circumstances of globalization and corresponding legalization of
global affairs, it appears that the discussion in this regard will remain one of the major
issues on the labor and trade agendas. The importance of labor and trade linkages will
also not be reduced by the differences and debates between developed and developing
countries. On the contrary, it seems that these controversies have a potential to bring
more interest to the attempts to regulate this area o f international affairs.
Especially, the issue of labor mobility in regard to GATS grants a window of
opportunity for the labor issues to remain in the center o f attention of the trade
negotiators. Even though the discussions on increasing labor mobility have been
discouraged by recent terrorist attacks, it seems that the increasingly intertwined global
economy and politics as well as growing mobility of people, communication and
distribution will encourage countries such as the US to rethink their policies in regard to
the openness of their markets to foreign laborers and service providers. Additionally, the
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growing economic strength o f countries such as China, India, or Brazil supported by
other developing countries as well as increasing influence of developing countries in
shaping world economic relations may have a positive impact on developed countries’
positions in regard to labor mobility.
By offering an comprehensive look at the linkages between international labor
and trade this study hopes to contribute to the facilitation of the ideas regarding
possibilities o f cooperation between these systems, in a way that it could benefit the
international community as a whole and not only some of its Members. In the era of a
globalized economy and interconnected societies, countries need to understand that their
individual interest can only be ensured if they take into account the interest of the global
community.
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